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THE 
LAWS OF MENU, 


SON OF BRAHMA, 


(CONTINUED.) 


CHAPTER THE NINTH. 


On ‘fudicature; on Law, Private and Criminal; 
and on the Commercial and Servile Claffes. 


| 


1. * [| NOW will propound the immemorial 
‘duties of man and woman, who mutt both 
* remain firm in the legal path, whether united 
‘ or feparated. | 

2. § Day and night muft women be held by 
‘ their protectors in a ftate of dependence ; but 
‘in lJawful and innocent recreations, though 
‘rather addicted to them, they may be left at 
‘ their own difpofal. 

3. * Their fathers protect them in chi'dhood; 
‘their hufbands protect them in youth; their 
‘fons protect them in age: @ woman is never 
* fit for independence. 
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4. © Reprehenfible is the father, who GIVES 
‘not his daughter in marriage at the proper 
‘time; and the hufband, who approaches not 
‘his wife in due feafon; reprehenfible alfo 1s 
‘ the fon, who proteéts not his mother after the 
‘death of her lord. 

5. * Women mutt, above all, be reftrained 
‘ from the {malleft illicit gratification ; for, not 
‘being thus reftrained, they bring forrow on 
‘ both families : 

6. « Let hufbands confider this as the fupreme 
‘law, ordained for all claffes; and let them, 
‘ how weak foever, diligently keep their wives 
‘ under lawful reftrictions ; 

7. © For he, who preferves his wife from 
‘vice, preferves his offspring from fufpicion of 
‘ baftardy, his ancient ufages from negled, his 
‘family from difgrace, himfelf from anguifh, and 
‘his duty from violation. 

8. * The hufband, after conception by his 
‘ wife, becomes himfelf an embryo, and is born 
‘a fecond time here below; for which reafon 
* the wife is called jéyd, fince by her (jéyaté) 
* he is born again: 

g. ‘ Now the wife brings forth a fon endued 
‘ with fimilar qualities to thofe of the father; 
| ‘ fo that, with a view to an excellent offspring, 
. ©he muft vigilantly guard his wife. 

10. § No man, indeed, can wholly reftrain 
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‘women by violent meafures; but, by thefe 
‘ expedients, they may be reftrained : 

11. € Let the hufband keep his wife employ- 
‘ ed in the colle@tion and expenditure of wealth, 
‘in purification and female duty, in the pre- 
‘ paration of daily food, and the fuperintend- 
‘ence of houfehold utenfils. 

12. ‘ By confinement at home, even under 
‘ affectionate and obfervant guardians, they are 
‘not fecure; but thofe women are truly fecure, 
‘who are guarded by their own good inclina- 
* tions. 

13. ¢ Drinking /pirituous liquor, aflociating 
‘ with evil perfons, abfence from her hufband, 
‘rambling abroad, unfeafonable fleep, and 
‘dwelling in the houfe of another, are fix 
‘faults which bring infamy on a married wo- 
‘man: 

14. ‘Such women examine not beauty, nor 
‘ pay attention to age; whether their lover bé 
‘handfome or ugly, they think it is enough 
‘that he is a man, and purfue their pleafures. 

15. © Through their paffion for men, their 
‘ mutable temper, their want of fettled affection, 
‘and their perverfe nature (let them be guard- 
‘ed in this world ever fo well) they foon bes 
‘come alienated from th:ir hufbands. 

16. © Yet fhould their hufbands be diligently 
‘careful in guarding them; though they well — 

B2 
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gtici Shy then agifpelitions.: wwithswhich ‘the lord of 


| { greation: forniedsthem: - Pink 
oe ent 7irf Menu allottéd;to fuch sipiiieiti a love of 
. cieisbees of their-feat, and.of ornament, im- 
£.pure.appétites, wrath, weak flexibility, defire 
¢ of. mifchief,:and bad conduét. 

18. © Women have no bufinefs with the 
‘ texts of the Véda; thus is the law fully fettled: 
‘ having, therefore, no evidence of /azw, and no 
‘ knowledge of expiatory texts, finful women 
£ muft be as foul as falichood itfelf; and this is 

“Aa. fixed. rule, 

~~: 19s €7Po, this effect.maity texts, which may 
- ‘fice their true difpofitien, are chanted, in the 
*- Vedas: hear’ now their-expiation for fin. 

20. ** That pure blood, which my mother 
. ““ defiled by adulterous defire, frequenting the 
“as houfes-of other men, and violating her. duty 
“© to -her- lord, that blood may my: father pu- 


7 


“¢ rify!’’ “ Such:is: the tenour of the holy text, 

‘which her fon, who: knows. her ne muft pro- 

“ nounce for her; 

21. * And this expiation has i declared 

* for every unbecoming thought, which en- 

“ters her mind, concerning infidelity to her 

“.hufband; fince that a the beginning of adul- 
‘ tery: 

22..%;Whatever be tig, qualities: of the man, 

‘ with: whom :a. woman is united by lawful 
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' marritiges Saks aie even’ fhe. affimes 4 
‘ like.at river united with the fea. 
23.-8ACSHAMA’ LA, a woman.ot the loweft: 
« birth: scbegpgerhus united to VaASISHT’HA, aiid: 
Sa’ RANG, sbeingaumited to MANDAPALA, 
‘ were entitled to very high- -honourts:). 7° 
24. * Thefe, and other females: of dowy, bieth sy - 
‘ have attained eminengesin this world ; bysthe 
‘ ref{pective. good qualitiesiof their- lords. -. .3 * 
25. © Thus has the law, ever pure; been pro-’ 
‘pounded for the eivil condu@& of men and 
‘women: hear, next, the laws concerning 
“children, by obedience to which may happi- 
‘ nefs be attained in this and the future-life. 
26. ‘.WuEN- good women, united with huf2- 
‘ bands ieepetaets ‘of .progenyy,eminently _ 
‘ fortunate and worthy.of reverence,. irradiate 
é “thagboufes: of .their. lords, between them - ater 
xh * 
$ go ofz abundance there is no diverfity 






‘ whatever, 

27. * The sristibiiein of children, the nur- 
“ture of them, when produced, and the daily 
‘ fuperintendence of domeftick affairs, are pe- 
€ culiar to the wife: , 

28. * From the wife alone proceed offspring, 
* good houfehold management, folicitous atten- 
‘ tion, moft exquifite careffes, and that heavenly 
‘ beatitude, which fhe obtains for the manes of 
* anceftors, and for che bufband himfelf, 
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29. ‘She, who deferts not her lord, but 
‘keeps in fubje@tion to him her heart, her 
‘ fpcech, and her body, fhall attain his manfion 
‘in heaven, and, by the virtuous in this world, 
“be called Sddhwi, or good and faithful ; 

30. * But a wife, by difloyalty to her huf- 
‘band, fhall incur difgrace in this life, and be 
© born gn the next from the womb of a fhakal, 
* or be tormented with horrible difeafes, which 
‘ punifh vice. 

3. ‘ LEARN now that excellent law, univer- 
¢ fally falutary, which was declared, concerning 
* iffue, by great and good fages formerly born, 

32. *§ They confider the male iflue of a wo- 
€ man as the fon of the lord; but, on the fub- 
*jeG@ of that lord, a difference of opinion is 
‘mentioned in the Veda; fome giving that 
‘name to the real procreator of the child, and 
‘others applying it to the married poffeffor of 
“the woman. 

323. * The woman 1s confidered in law as the 
‘ field, and the man as the grain: now vegeta- 
* ble bodies are formed by the united operation 
‘ of the feed and the field 

34. £In fome cafes the prolifick power of 
‘ the male is chiefly diftinguifhed; in others, 
‘ the receptacle of the female; but, when both 
‘are equal in dignity, the offspring is moft 


' highly efteemed : 
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35. ‘In general, as between the male and 
‘ female powers of procreation, the male is held 
‘ fuperiour; fince the offspring of all procreant 
‘beings is diftinguifhed by marks of the male 
* power. 

36. * Whatever be the quality of feed, {cat- 
‘ tered in a field prepared in due feafon, a plant 
‘of the fame quality {prings in that field, with 
‘ peculiar vifible properties. 

37. ¢ Certainly this earth is called the pri- 
*‘meval womb of many beings; but the feed 
‘exhibits not in its vegetation any properties 
‘ of the womb. 

38. * On earth here below, even in the fame 
* ploughed field, feeds of many different forms, 
‘having been fown by hufbandmen in the 
‘proper feafon, vegetate according to their 
* nature ; | 

39. ‘ Riceplants, mature in fixty days, and 
‘thofe, which require tran{plantation, mudga, 
‘tila, mafba, barley, leaks, and fugarcanes all 
‘ {pring up according to the feeds. 

40. * That one plant thould be fown, and 
‘another produced, cannot happen: whatever 
‘feed may be fown, even that produces its 
« proper ftem. 

41. © Never muft it be fown in another 
‘man’s field by him, who has natural good 
‘fenfe, who has been well inftruéted, who 


"© mens announced this maxim: ‘* The hufband 


8 
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: a the Vida and its Angas, who aeHEES 
* long life: 


42. * They, who are acquainted with -paft 


* times, have preferved, on this fubjeét, holy 
* {trains chanted by every breeze, déclaring, 
‘that ‘ feed muft not be fown in the field of 
‘© another man.” 


nw 


€ 


43. ‘As the arrow of that hunter is vain, 
who fhoots it into the wound, which another 
had made juft before in the antelope, thus 
inftantly perifhes the feed, which a man 
throws into the foil of another : 

44. * Sages, who know former times, confi- 


der this earth (Prit’hivi) as the wife of king 


£ PRiruu ; and thus they pronounce cultivated 


‘ land to be the property of him, who cut away 


¢ 
6 


6 


“A 


"a 


the wood, or whe cleared and tilled its and the 


* antelope, of the firft hunter, who mortally 
¢ wounded it. 


45. © Then only is a man perfeé&t, when he 
confifts of three perfons united, his wife, him- 
felt, and bis fon; andthus have learned Brad- 


‘* is even one perfon with his wife,” for all do- 


¢ 


6 


f 


€ 
‘ 


¢ meftick and religious, not for all crvii, | purpyes. | 


46. ‘ Neither by fale nor defertion can a 
wife be releafed from her hufband: thus we 
fully acknowledge the law enadted of ek ay 
the lord of creatures, 


A 


a 


“~ a 


nn 


nr 


n 


at 
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47. ‘ Once is the partition of an inheritance 
made; once is a damfel given in marriage; 
and once does a man fay “ T give:” thefe 
three are, by good men, done once for all and 
irrevocably. a 
48. * As with cows, mares, female camels, 
flave girls, miich butfaios, fhegoats, and ewes, 
it is not the owner of the 4u// or other father, 
who owns the offspring, even thus is it with 
the wives of others. 

49. ‘ They, who have no property in the 
field, but, having grain ‘in their poffeffion, 
fow it in foil owned by another, can receive 
no advantage whatever from the corn, which 
may be produced: 

50. * Should a bull beget a hundred calves 
on cows not pwned by his matter, thofe 
calves belong folely to the proprietors of 
the cows; and the ftrength of the bull was 
watted : 

51. ¢ Thus men, who have no marital pro- 
perty in women, but fow in the fields owned 
by others, may raife up fruit to the hufbands ; 
but the procreator can have no advantage 
from it. 

g2. * Unlefs there be a fpécial agreement 
between the: owners of the land and of the 
feed, the .fruit belongs clearly to the land- 
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‘ owner; for the receptacle is more important 
‘ than the feed : 

53. * But the owners of the {eed and of the 
‘foil may be confidered in this world as joint 
‘owners of the crop, which they agree, by 
¢ fpecial compact in confideration of the feed, 
“to divide between them. 

54. ‘ Whatever man owns a field, if feed, 
“conveyed into jt by water or wind, fhould 
‘germinate, the plant belongs to the Jand- 
‘owner: the mere fower takes not the fruit. 

55. * Such is the Jaw concerning the off- 
¢ fpring of cows, and mares, of female camels, 
‘goats, and fheep, of flave girls, hens, and 
‘ milch buffalos, unle/s there be a /pecial agree- 
© ment. 

56. * Tuus has the comparative importance 
* of the foil and the feed been declared to you: 
*T will next propound the law concerning 
‘women, who have no iffue dy their hufbands. 

57. * The wife of an clder brother is con- 
‘ Gidered as mother-in-law to the younger; and 
‘the wife of the younger as daughter-in-law to 
‘ the elder: 

58. ‘ The elder brother, amoroufly ap- 
‘ proaching the wife of the younger, and the 
* younger, carefling the wife of the elder, are 
‘ both degraded, even though anthorized by the 
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‘ hufband or fpiritual guide, except when fuch 
‘ wife has no iflue. 

sg. ‘On failure of iffue by the iia if 
‘he be of the fervile clafs, the defired offspring 
‘may be procreated, either by his brother or 
« fome other /apinda, on the wife, who has been 
: ts authorized: 

‘S.rinkled with clarified butter, bibs, 
‘in “ night, let the kin{man thus appointed 
© beget one fon, but a fecond by no means, on 
: die widow or childlefs wife: 

61. ‘Some fages, learned in the laws con- 
‘ cerning women, thinking it poffible, that the 
‘ great objet of that appointment may not be 
“ obtained dy the birth of a_fingle fon, are of opi- 
‘nion, that the wife and appointed kinfman 
‘ may legally procreate a fecond. 

62. * The firft object of the appointment 
‘being obtained according to law, both fhe 
‘ brother and the widow mutt live together like 
‘a father and a daughter by affinity. 

63. ‘ Either brother, appointed for this pur- 
‘ pofe, who deviates from the ftri& rule, and 
‘acts from carnal defire, fhall be degraded, as 
‘having defiled the bed of his daughter-in-law 
‘or of his father. 

64. * By men of twiceborn claffes no widow, 
‘or childlefs wife, muft be authorized to con- 
‘ceive by any other than her logd; for they, 
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é who authorize her. to ‘conceive: by, me others! 
: violate the primeval | law. 
65. «Such a commiflion 40 @ brother, or other 
‘near kinfman is nowhere mentidned ‘ip- the’ 
« nuptial texts of the Véda ; nor-is the mariage 
“of a widow even pamed ;1 in the’ Jaws con? . 
‘ cerning marriage. | 7s as 
66. © This pradtice, fit only for caffe, is ise 
‘ pichended by léarned Brdhmens; yetywens dent 
* clared to have been the practicé evenbf men, 
‘while Ve'na had fovereign power: 

67. © He, poffeffing the whole earth, and 
“ thence only called the chief of fage monarchs, 
“ gave rife to a confufion of claifes, when his 
‘intellect became weak through luft. 

68. * Since his time the virtuous difapprove 
‘ of that man, who, through delufion of mind, 
* directs a widow fo receive the careffes of another 
* for the fake of progeny. 

69. * The damfel, zzdeed, whofe hufband 
‘fhall die after troth verbally plighted, dus 
‘ before confummation, his brother fhall take in 
* marriage according to this rule: 

70. * Having efpouted her in due form of 
* law, fhe being clad in a white robe, and pure 
*in her moral condud, let him approach her 
“once in each proper —— and until iffue 


. ‘be had. : 
‘ 714°© Le no man of fenfe,, who has once 
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¢ givenshis daughter to a fuitor, give her again 


' €to ‘another; for he, who gives. away his 


* daughter, whom he had before given, incurs 
“the guilt. and fine of {peaking falfely in a 
* caufe concerning mankind. | | 
_ 72. *Even though a man have married a 
‘ young woman in legal form, yet he may. aban- 
‘don her, if he find her blemifhed, afflicted 
“with difeafe, or previouflly deflowered, and 
‘ given to him with fraud: 

73. ‘If-any man give a faulty damfel in 


* marriage, without difclofing her blemith, the 


‘hufband may annul that act of her illminded 
‘ giver. 
74. ‘ SHOULD a man have bufinefs abroad, 
«let him affure a fit maintenance to his wife, 
“ and then refide efor a time ina foreign country; 
* fince a-Avife, “even though virtuous, may be 
(‘tempted to act amnfs; if. fhe be diftrefled by 
.§ want. of fubfiftence : 


» 75; © While her hufband, having fettled her 


§ maintenance, refides abroad, let ner continue 


‘firm in religious aufterities ; but, if he leave 

“her no aes: let her fubfitt by Spinning sid | 
‘ other blamelefs arts. | 
76. ‘If he live abroad on account of. foie 

‘facred duty, let her wait for him eight 
* years ; if on. account of. knowledge or. fame, | 


4. ' 
+* 4 aft phe 7 
a e ' re 
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‘fix; if on account of pleafure, three: after 
© thofe terms have expired, fhe muft follow him. 

_ 97, © For awhole year let a hufband bear 
¢‘ with his wife, who treats him with averfion; 
* but, aftera year, let him deprive her of herfepa- 
‘ rate property, and ceafe to cohabit with her. 

78. * She, who neglects her lord, though ad- 
‘ di€ted to gaming, fond of {pirituous liquors, 
© or difeafed, muft be deferted for three months, 
‘ and deprived of her ornaments and houfehold 
‘ furniture : 

79. © But fhe, who is averfe from a mad huf- 
¢ band, or a deadly finner, or an eunuch, or one 
* without manly ftrength, or one afflicted with 
* fuch maladies as punifh crimes, muft neither 
‘ be deferted nor ftripped of her property. 

80. ‘ A wire, who drinks any fpirituous 
‘liquors, who acts immorally, who fhows 
‘hatred to her lord, who 1s incurably difeated, 
© who is mifchievous, who waftes his property, 
‘may at all times be fuperfeded by another 
‘ wife. 

81. ‘A barren wife may be fuperfeded by 
* another in the eighth year: fhe, whofe chil- 
‘dren are all dead, in the tenth; fhe, who 
‘ brings forth om/y daughters, in the eleventh; 
‘ the, who {peaks unkindly, without delay ; 

82. © But fhe, who, though afflicted with 
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« iInefs, is beloved and virtuous, muft never be 
‘ difgraced, though fhe may be faperfeded by 
‘ another wife with her own confent. 

83. * If a wife, legally fuperfeded, fhall de- 
‘ part in wrath from the houfe, fhe mutt either 
‘inftantly be confined, or abandoned in the 
‘ pretence of the whole family: 

84. * But fhe, who, having been forbidden, 
‘addicts herfelf to intoxicating liquor even at - 
‘ jubilees, or mixes in crowds at theatres, muft 
‘be fined fix radcticas of gold. 

85, * WHEN twiceborn men take wives, both 
‘of their own clafs and others, the precedence, 
“honour, and habitation of thofe wives, muft 
‘be fettled according to the order of their 
‘ claffes : 

86. * To all fuch married men, the wives of 
‘the fame clafs only (not wives of a different 
‘clafs by any means) muft perform the duty 
‘ of perfonal attendance, and the daily bufinef$ 
‘ relating to acts of religion; 

87. ‘ For he, who foolifhly caufes thofe 
‘ duties to be performed by any other than his 
‘wife of the fame clafs, when fhe is near at 
‘ hand, has been immemorially confidered as a 
‘mere Chandéla begotten on a Brahmeni. 

88. * To an excellent and handfome youth 
‘of the fame clafs, let every man give his 
‘ daughter in marriage, according to law ;-even 
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* though fhe have not attained her age of eight 
‘years: 

Sg. * Bué it is better, that the damfel, 
‘though marriageable, fhould ftay at home till 
‘* her death, than that he fhould ever give her 
in marriage to a bridegroom void of excellent 
€ qualities. 

go. * Three years let a damfel wait, though 
‘ fhe be marriageable; but, after that term, let 
‘her chufe for herfelf a bridegroom of equal 
‘rank: 7 

gt. ‘If, not being given in marriage, fhe 
“chufe her bridegroom, neither fhe, nor the 
youth chofen, commits any offence ; 

92. * But a damfel, thus eleéting her huf- 
¢ band, fhall not carry with her the ornaments, 
“ which fhe received from her father, nor thofe 
* given by her mother or brethren: if fhe carry 
* them away, fhe commits theft. 

93. *‘ He, who takes to wife a damfel of full 
‘age, fhall not give a nuptial prefent to her 
‘father; fince the father loft his dominion 
f over her, by detaining her at a time, when 
* fhe might have been a parent, 

94. * A man, aged thirty years, may marry 
*a girl of twelve, if he find one dear to his 
‘heart; or a man of twenty-four years, a 
-€ damiel of eight; but, if he fini/h his fludent{bip 
-§ earker, and the duues of Ais next order would 


COMMERCIAL AND SERVILE CLASSES. 1 


* otherwife be impeded, let him mafry imme- 

* diately. , 
95. ‘A wife, given by the gods, who are 

‘ named in the bridal texts, let the hufband re- 
‘ceive and fupport conftantly, if fhe be vir- 
‘tuous, though he married her not from in= 
‘ clination: fuch conduét will pleafe the gods. 

96. * To be mothers were women created ; 
‘ and to be fathers, men; religious rites, there- 

‘ fore, are ordained in the Veda to be performed 
« by the hufband together with the wife. 

97. ‘Ir a nuptial gratuity has actually been 
‘ given to a damfel, and he, who gave it, fhould 
‘die before marriage, the damiel ‘hall be mar- 

* ried to his brother, if fhe confent ; 

98. * But even a man of the fervile clafs 
‘ ought not to receive a gratuity, when he gives 
“his daughter in marriage; fince a father, who 
“takes a fee on that occafion, tacitly fells his 
* daughter. 

99. ¢ Neither ancients nor moderns, who 
were good men, have ever given a damfel in 
‘ marriage, after fhe had been promifed to an- 
* other man; | 

100. § Nor, even in former creations, have 
* we heard she virtuous approve the tacit fale of 
‘a daughter for a price, under the name of a 
* nuptial gratuity. | 
ror. * Let mutualfidelity continue tilldeath:” 


€ 
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‘this, in few words, may be confidered as the 
‘ fupreme law between hufband and wife. 

103. ‘ Let a man and woman, united by 
‘ marriage, conftantly beware, left, at any 
‘time difunited, they violate their mutual 
‘ fidelity. 

103. * Thus has been declared to you the 
‘law, abounding in the pureft affection, for 
‘ the condu@ of man and wife; together with 
‘ the practice of raifing up offspring to a hu/band 
‘ of the fervile clafs on failure of iffue by him be- 
‘ gotten: learn now the law of inheritance. 

104. * After the death of the father and the 
‘mother, the brothers, being affembled, may 
‘divide among themiclves the paternal and 
‘ maternal eftate; but they have no power over 
‘it, while their parents live, ualefs the father 
‘ chufe to diftribute it. 

105. * The eldeft brother may take entire 
‘ pofieffion of the patrimony; and the others 
‘ may live under him, as ¢hey /tved under their 
‘ father, unle/s they chufe to be feparated. 

106. * By the eldeft, at the moment of his 
‘ birth, the father, having begotten a fon, dif- 
‘ charges his debt to his own progenitors ; the 
‘ eldeft fon, therefore, ought defore partition to 
‘ manage the whole patrimony: 

107. § That fon alone, by whofe birth he 
‘ difcharges his debt, and through whom he 


“ 


& 
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attains immortality, was begotten from a 
fenfe of duty: all the reft are confidered by 
the wife as begotten from love of pleafure. 
ro8. * Let the father alone fupport his fons; 
and the firft born, his younger brothers; and 
let them behave to the eldeft, according to 


‘ law, as children /bould behave to their father. 
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109. § The firft born, #f virtuous, exalts the 
family, or, zf vitious, deftroys it: the firft born 
is in this world the moft refpectable; and the 
good never treat him with difdain. 

110. ‘If an elder brother act, as an elder 
brother ought, he is fo de revered as a mother, 
as a father; and, even if he have not the be- 
haviour of a good elder brother, he fhould be 
refpected as a maternal uncle, or other kinf- 
man. 

111. ¢ Either Jet them thus live together, 
or, if they defire f/eparately to perform religious 
rites, let them live apart; fince religious du-~ 
ties are multiplied in feparate houfes, their 
feparation is, therefore, legal and even laud- 
able. 

112. * The portion deducted for the eldeft is 
a twentieth part of the heritage, with the beft 
of all the chattels; for the middlemoft, half 
of that, or @ fortieth; for the youngeft, a 


quarter of it, or an eightieth, 


113, * The eldeft and youngeft refpeétively 
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‘take their juft mentioned portions; and, if 
¢ there be more than one between them, each 
‘ of the intermediate fons has the mean portion, 
‘ or the fortieth. 

114. © Of all the goods colleéted, let the firft 
© born, if be be tranfcendantly learned and vir- 
* tuous, take the beft article, whatever is moft 
© excellent in its kind, and the beft of ten cows: 
* or the lke: 

115. * But, among brothers equally {killed in 
‘ performing their feveral duties, there is no 
* dedudtion of the beft in ten, or the moft excel- 
‘lent chattel; though fome trifle, as a mark of 
‘ greater veneration, fhould be given to the firft 
‘ born. 

116. * If a deduction be thus made, let equal 
‘fhares of the refidue be afcertained and re- 
‘ cerved; but, if theré be no dedu@tion, the 
‘ fhares muft be diftributed in this manner: 

117. * Let the eldeft have a double fhare, 
‘and the next born, a fhare and a half, if they 
‘ charly furpafs the reft im virtue and learning ; 
‘the younger fons muft have each a fhare: if 
‘ all be equal in good qualities, they muft all take 
‘ fhare and fhare alike. 

118. To the unmarried daughters by the 
< fame mother, let their brothers give portions 
¢ out of their own allotments refpectively, ac-. 
“ cording to the claffes of their feveral mothers: 
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“let each give a fourth part of his own diftiné 
‘ fhare; and they, who sO to give it, fhall 
‘be degraded. — 

119. ‘ Let them never divide the value of a 
‘fingle goat or fheep, or a fingle beaft with 
‘uncloven hoofs: a fingle goat or fheep re- 
‘ maining after an equal diftribution belongs to 
‘ the firft born. 

120. ‘ Should a younger brother i the man- 
‘ ner before mentioned have begotten a fon on the 
‘ wife of his deceafed elder brother, the divifion 
‘muft then be made equally Jetween that fon, 
“ who reprefents the deceased, and his natural fa- 
‘ ther: thus is the law fettled. 

121. ‘ The reprefentative is not_/o far wholly 
‘ fubftituted by law in the place of the decea/ed 
‘ principal, as to have the portion of an elder fon; 
‘and the prineipal became a father in confe- 
* quence of the procreation dy his younger bro~ 
‘ ther; the fon, therefore, is entitled by law to 
‘an equal fhare, dut not to a double portion. 

122. ‘A younger fon being born of a firft 
‘ married wife, after an elder fon had been 
“born of a wife laft married, Aut of a lower 
* clafs, it may be a doubt in that cafe, how the 
‘ divifion fhall be made: 

123. * Let the fon, born of the elder wife, 
‘take one moft excellent bull deduéted from 
‘ the inheritance: the next excellent bulls are. 
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* for thofe, who were born firft, but are inferior 
‘ on account of their mothers, who were married 
‘ Jaft. 

124. ¢A fon, indeed, who was firft born, 
‘and brought forth by the wife firft married, 
‘ may take, if learned and wirtuous, one bull and 
‘fifteen cows; and the other fons may then, 
‘take, each in right of his feveral mother; 
* fuch is the fixed rule. 

125. ‘As between fons, born of wives equal 
‘in their clafs amd without any other dittinction, 
* there can be no feniority in right of the mo- 
‘ther; but the feniority ordained by law, is 
* according to the birth. 

126. ‘ The right of invoking InpRa by the 
© texts, called fwabrébmanya, depends on actual 
‘ priority of birth; and of twins alfo, 7f any fuch 
* be concetved among different wives, the eldcft 
‘is he, who was firft actually born. 

127. § He, who has no fon, may appoint his 
‘ daughter in this manner to raife up a fon for 
“him, fayeng: “ the male child, who fhall be 
*© born from her in wedlock, fhall be mine for 
* the purpole of performing my obfequies.” 

128. ‘In this manner Dacsua himfelf, lord 
* of created beings, anciently appointed all his 
‘hy daughters to raife up fons to him, for the 
* fake of multiplying his race: 

* 129. * He gave ten to DueRMa, thirteen to 
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‘Casyapa, twenty-feven.to Soma, king of 
‘ Brahmens and medical plants, after doing ho- 
‘nour to them with an affectionate heart. | 

130. * Tue fon of a man is even as himfelf; 
‘and as the fon, fuch is the daughter thus.ap- 
‘ pointed: how then, if he have no fon, can any 
‘inherit his property, but a daughter, who is 
‘ clofely united with his own foul? 

131. * Property, given to the mother on 
‘her marriage, is inherited by her unmarried 
‘daughter; and the fon of a daughter, appornt- 
“ed in the manner juft mentioned, fhall inherit 
‘the whole eftate of her father, who leaves no 
‘fon by himfelf begotten: 

132. ‘ The fon, however, of /uch a daughter, 
‘ who fucceeds to all the wealth of her father 
‘dying without a fon, muft offer two funeral 
‘cakes, one to his own father, and one to the 
‘ father of his mother. 

133. § Between a fon’s fon and the fon of © 
© fuch a daughter, there is no difference in law; 
‘fince their father and mother both fprang 
‘ from the body of the fame man: 

134. * But, a daughter having been appoint- 
‘ed to produce a fon for hér father, and a fon, 
‘ begotten by bumfelf, being afterwards born, the 
‘ divifion of the heritage muft in that cafe be 
‘equal; fince there is no right of primogeni- 
‘ture for a woman. 
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- 135. © Should a daughter, thus appointed to 
 raile up a fon for her father, die by any ac- 
‘cident without a fon, the hufband of that 
‘ daughter may, without hefitation, poffefs him- 
‘ felf of her property. 

136. © By that male child, whom a daughter 
f thus appointed, either by an implied intention 
* or a plain declaration, fhall produce from an 
¢ hufband of an equal clafs, the maternal grand- 
‘ father becomes in law the father of a fon: 
‘Jet that fon give the funeral cake and poffeds 
* the inheritance. 

137. * By a fon, a man obtains victory over 
‘all people; by a fon’s fon, he enjoys immor- 
‘tality; and, afterwards, by the fon of that 
* grandfon, he reaches the folar abode. 

¥38. * Since the fon (frayaté) delivers his 
‘father from the hell named put, he was, 
‘therefore, called puttra by Brauma’ himfelf: 

139. * Now between the fons of his fon and 
‘ of his daughter thus appointed, there fubtifts in 
“this world no difference; for even the fon of 
¢ fuch a daughter delivers him in the next, like 
« the fon of his fon. | 

140. ‘ Let the fon of fuch a daughter offer 
‘ the firft funeral cake to his mother; the fe. 
* cond to her father; the third, to her paternal 
* grandfather, 

141. ‘ Or the man, to whom a fon has been 
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‘siven, according te a fubsequent law, adorned é 


* with every virtue, that fon fhall take a ffth - 


‘or fixth part of the heritage, though brought 
‘ from a different family. 

142. A given fon muft never claim the 
‘ family and eftate of his natural father: the 
‘funeral cake follows the family and eftate; 
* but of him, who has given away his fon, the 
‘ funeral oblation is extinét. 

143. © Tue fon of a wife, not authorized to 
‘have iffue by another, and the fon begotten, 
‘ by the brother of the hufband, on a wife, whe 
“has a fon then living, are both unworthy of 
‘the heritage; one being the child of an adul- 
‘terer, and the other produced through mere 
* luft. 

144. * Even the fon of a wife duly authorized, 
‘not begotten according to the law already pro- 
‘ pounded, is unworthy of the paternal eftate; 
‘ for he was procreated by an outcaft: _ 

145. © But the fon /ega/ly begotten on a wife, 
‘authorized for the purpofe dcfore mentioned, 
‘ may inherit i all refpects, if he be virtuous and 


‘ learned, as a fon begotten by the hufband 3 


*‘ fince zn that cafe the feed and the produce be- 
‘long of right to the owner of the field. 

146. * He, who keeps a fixed and moveable 
‘ eftate of his deceafed brother, maintains the 
‘ widow, and raifes up a fon to that brother, 


3S 


an 
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* muft give to that fon, at the age of fifteen, the | 


‘ whole of his brother’s dtvided property. 
147. ‘Should a wife, even though legally 
‘authorized, produce a fon by the brother, cr 


“any other fapinda, of hér hufband, that fon, if 


“begotten with amorous embraces, and tokens of 


es impure: defire, the fages proclaim bafeborn 


© and incapable of inheriting. | 


148. © Turs law, which has preceded, mutt be 


ee underftood. of, a. diftribution | amoung fons be- 


~ € gotten on women of the fame clafs: bear now 


* 
* 


‘oy lt 


ore 


| ©.the law conéerning fons by! feveral women of 


.¢ different claffes. 


149. ‘If there be four wives of a Brébmen 


© in the direét order-of the claffes, and fons are 


E. -produced:by them all, this is the rule of par- 


$ tRion among them +: , z 


150, The chief eriane in hiithandey, the 
‘ * bull: kept for: ‘impregnating cows, the riding 
“hot or carriage, the ring and other ornaments, 


-* and the principal mefluage,. fhall be dedutted 


é ‘front the inheritance and given to the Brdb- 


+ omen fon, together with, a larger thare by way 


oe $ of preeminence. wee Sie he es a 


Ter, “Let the dba’ ins ais fhares of 
‘the refidue; the fon of the C/hatriyd wife, 
‘ two fhares; the fon of the Varfya wife, a fhare 


“and a half; and the fon of the Sudra wife, 
“may take one fhare. 
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152. * Or, if uo deduction be made, \et fome 


‘perion learned in the law divide the whole 


wv 


n A tal a a. n a“ 


wv 


n wn 


 & 


colle@ted eftate into ten parts, and make a 
legal diftribution by this fo//owig rule: 

153. ¢ Let the fon of the Brabmani take four 
parts; the fon of the C/hatriya, three; let the 
fon of the Vaifyd have two parts; let the fon 


of the Sédra take a fingle part, f he be vire 


LUGUS. 
or have no fons, dy wives of "the three firje 


given to the fon of a. Sudra. 

155. © The fon of a Brahmen, a Cfbatriya, or 
a Vaifyd by a woman of the fervile clafs, fhall 
inherit no part of the eflate, unlefs he be vir- 
tuous ; ner jointly with other fons, urlefs brs mae 


ther was lawfully married: whatever bis fa- 


ther may give him, Ict that be his own. 


156. © All the fons of twiccborn men, pro- 


wa e 


* 


~ 


‘é 


6 


154. ‘ But eee: the Brahmen have rm 


ca 


* clafes, no more than a tenth part mutt be © 


‘duced by wives of the fame clafs, muft divide - 


the heritage equall y, after the younger bro- 


thers have given the firit born oo 
allotment. ° ae ae o. 

157. {Fora Saas is eres a. awife of: his 
own clafs, and no other: all, produced by her, 
{hall have equal fhares, though fhe have a 
hundred fons. 

158, © Or the twelve fons of men, whom 
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‘Menu, fprung from the Self-exiftent, has 
‘named, fix are kinfmen and heirs; fix, not 
* heirs, except to their own fathers, but kinfmen. 

159. ‘ The fon begotten by a man himfelf 
* in lawful wedlock, the fon of his wife begotten 
‘in the manner before defcribed, a fon given fo 
* him, a fon made or adopted, a {on of concealed 
‘birth, or whofe real father cannot be known, and 
‘a fon rejected by his natural parents, are the 
‘ fix kinfmen and heirs: 

160. * The fon of a young woman uamarried, 
‘the fon of a pregnant bridc, a fon bought, a 
‘fon by a twice married woman, a fon felf- 
‘ given, and a fon by a Sidra, are the fix kint- 
‘men, but not heirs #0 collaterals. 

161. ‘ Such advantage, as a man would gain, 
‘who fhould attempt to pafs deep water ina 
¢ boat made of woven reeds, that father obtains, 
‘who palles the gloom of death, leaving only 
‘ contemptible fons, who are the eleven, ar at leaft 
* the fix, laft menttoned. 

162. ‘If the two heirs of one man be the 
‘ fon of his own body and a fon of his wife by 
‘a kin{man, the former of whom was begotten 
° after bis recovery from an illne/s thought incura~ 
¢ le, each of the fons, exclufively of the other, 
‘ fhall fucceed to the whole eftate of his natural 
« father. | 


163. ° The fon of his own body is the fole 
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* heir to his eftate, but, that all evil may be re- 
‘moved, let him allow a maintenance to the 
* reit: 

164. * And, when the fon of the body has 
* taken an account of the paternal inheritance, 
‘let him give a fixth part of it to the fon of 
* the wife begotten by a kinfman, before his fa~ 
‘ ther’s recovery; ora fifth part, if that fon be 
* eminently virtuous. 

165. * The fon of the body, and the fon of 
“the wife may fucceed zmmediately to the pa- 
‘ternal eftate in the manner juft mentioned; but 
‘the ten other fons can only fucceed in order 
‘to the family duties and to their fhare of the 
‘inheritance, thofe laft named being excluded by 
“ any one of the preceding. : 

166. ‘Him, whom a man. has begotten on 
‘his own wedded wife, let him know to be the 
‘ firit in rank, as the fon of his body. 

167. * He, who was begotten, according to 
‘law, on the wife of a man deceafed, or im- 
‘ potent, or difordered, after due authority given 
“to her, is called the Jawful fon of the wife. 

168. * He, whom his father, or mother wath 
‘her hufband’s affent, gives to another as his 
*« fon, provided that the donee have no iflue, if 
‘ the boy be of the fame clafs and affectionately 
« difpoted, is confidered as a fon given, the gift 
‘ being confirmed by pouring water. 
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169. * He is confidered as a fon made or 

© adopted, whom aman takes as his own fon, 
‘ the boy being equal in clafs, endued wiih fihal 
‘virtues, acquainted with t4e merit of perform- 
‘ing obfeguies to ms adopter, and with the fin of 
“ omitting ther. 
170. ‘In whofe manfions foever a male 
‘ child fhall be brought forth éy a married wo- 
‘man, whofe hufoand has long been abjent, if the 
‘real father cannot be difcovered, dwt if it be 
¢ probable that ke was cf an equal cla/s, that child 
‘ belongs to the lord of the wnfarthful wite, and 
‘is called a ton of concealed birth in his man- 
* fion. 

i7r. § A boy, wuoma man receives as his 
€own fon, after he has been deterted evth- 
‘out guft caufe by his parents, or by either of 
‘them, if one de dead, is called a fon rejected. 

172. ¢A ton, whom the daughter of any 
‘man privately brings forth in the houfe of her 
‘father, if fhe afterwards marry her lover, is 
* defcribed as a fon begotten on an unmairied 
‘girl. 

173. © If a pregnant young woman marry, 
‘ whether her pregnancy be known or unknown, 
‘the male child in her womb belongs to the 
‘ bridegroom, and is called a fon received with 
* his bride. 


174 “ He is called a fon bought, whom a 
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man, for the fake of having a fon fo perform his 
obfequies, purchafes from his father and mo-~ 
ther, whether the boy be equal or unequal za 
Aimfelf in good qualities, for in clafs all adopted 


‘fons muft be equal, 
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175. * He, whom a woman, either forfaken 
by her Jord or a widow, conceived by a fecond 
hutband, whom fhe took by her own defire, 
though againft law, 1s called the fon of a wo- 
man twice married: 

176. © If, on ber fecond marriage, fhe be ftill 
a virgin, or if fhe left her hufband under the 
age of puberty and return to him at his full 
age, fhe muft again perform the nuptial cere- 
mony, either with her fecond, or her young and 
deferted, hufband. 

177. § He, who has loft his parents, or been 
abandoned dy them without juit caufe, and 
offers himfelf toa man as dis fon, is called a 
fon telfgiven. 

178. § A fon, begotten through luft on a Sz- 
dra by a man of the prieftly clafs, is even as 
a corpfe, though alive, and is thence called in 
law a living corpfe: 

179. ‘ But a fon, begotten by a man of the 
fervile clafs on his female ilave, or on the fe- 
male flave of his male ilave, may take a 
{hare of the heritage, if permitted dy the other 


‘ [ons: thus is the law eftablithed. 
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180. ‘ Thefe eleven fons (the fon of the wife, 
* and the reft as enumerated) are allowed by 
‘wife legiflators to be fubftitutes i order for 
¢ fons of the body, for the fake of preventing a 
* failure of obfequies ; 

181. ‘ Though fuch, as are called fons for 
‘that purpofe, but were produced from the 
¢ manhood of others, belong in truth to the fa- 
‘ther, from whofe manhood they {feverally 
‘ {prang, and to no other, except by a juft fiction 
* of law. 

182. ‘Ir, among feveral brothers of the 
‘whole blood, one have a fon born, Menu 
* pronounces them all fathers of a male child 
* by means of that fon; /o that, if fuch nephew 
© would be the heir, the uncles have no power to 
* adopt fons: 

183. * Thus if, among all the wives of the 
‘fame hufband, one bring forth a male child, 
‘Menu has declared them al], by mcans of 
* that fon, to be mothers of male iffue. 

484. ‘On failure of the beft, and of the nexf 
‘beft, among thofa twelve fons, let the inferiour 
‘in order take the heritage; but, if there be 
* many of equal rank, Ict all be fharers of the 
* eftate. 

185, * Not brothers, nor parents, but fons, 
‘ of living, or their male iffue, are heirs to the de- 
‘ ceafed, but of him, who leaves no fon, zor 2 
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‘ wife, nor a daughter, the father fhall take the 
‘inheritance; and; 7f he leave neither father; nor 
© mother, the brothers. " 

186. ‘ To three anceftors mutt water be given 
“at their obfequies; for three {the father, Ais 
‘ father, and the paternal grandfather) is the fu- 
* neral cake ordained: the fourth 7 defcent is 
‘the giver of oblations to them; and their heir, if 
‘they die without nearer defcendants; but the 
‘fifth has no concern with the gift of the funeral 
* cake. 

187. § To the neareft fapinda; male or female; 
‘after him in the third degree, the inheritance 
‘ next belongs; then, on failure of japindas and 
‘of their iffuc; the /amidnedaca, or diftant kinf- 
“man, fhall be the heir; or the fpiritual pre- 
‘ ceptor, or the pupil, or the fellowftudent, of the 
‘ deceafed: 

188. § On failure of all thofe, the lawful 
‘heirs are fuch Brakmens, as have read the 
“three Vedas; as are pure iw body and mind, as 
“have fubdued their paffions; and they muft 
‘ confequently offer the cake: thus the mites of 

* obfequies cannot fail. | 

189. ‘ The property of a Bréhmen fhall never 
‘be taken as an efcheat by the king: this isa 
‘fixed law: but the wealth of the other clafles, 
* on failure of all heirs, the king may take. 

190. ‘If the widow of a man, who died 

VOL. VI. D | 
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‘ without a fon, raife up a fon to him by one of 
‘ his kinfmen, let her deliver to that fon, af Azs 
‘ full age, the collcéted eftate of the deceafed, 
‘ whatever it be. 

rg1. * If two fons, begotten by two /ucce/ive 
‘ hufoands, who are both dead, contend for their 
‘property, then in the hands of their mother, 
‘let each take, exclufively of the other, his own 
‘ father’s eftate. 

192. © On the death of the mother, let all 
‘ the uterine brothers, and the uterine fitters, 7f 
‘ unmarried, equally divide the maternal eftate: 
‘each married fifter flall have a fourth part of a 
© brother's allotment. | 

193. § Even to the daughters of thofe 
‘ daughters, it is fit, that fomething fhould be 
‘ given, from the affets of their maternal grand- 
“mother, on the fcore of natural affection. 

194. ‘ WHat was given before the nuptial 
‘fire, what was given on the bridal proceflion, 
‘what was given in token of love, and what 
“was received from a brother, a mother, ora 
‘father, are confidered as the fixfold /¢parate 
‘ property of a married woman: 

195. ‘ What fhe received after marriage 
‘from the family of her hufband, and what 
* her affectionate lord may have given her, fhall 
‘ beAnherited, even if fhe die in his lifetime, by 
‘ her children. 
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196. ‘it is ordained, that the property of a 
woman, married by the ceremonies called 
Brahma, Datva, Arfha, Gandbarva, or Pra- 


‘ japatya, fhall go to her hufband, if fhe die 
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without iffue. 

197. ‘ But her wealth given on the rharriage 
called A’/ura, or on either of the ¢wo others, is 
ordained, on her death without fue, to be- 
come the property of her father and mother, 

198. ‘Ifa widow, whofe hufband had other 
wives of different claffes, fhall have received 
wealth at any time asa gift from her father, 
and fhall die without iffue, it thall go to the 
daughter of the Brvhmant wife, or to the iffue 
of that daughter. 

199. £ A woman fhould never make a hoard 
from the goods of her kindred, wich are 
common to ser and many; or eveh from the 
property of ker lord, without his affent. 

200. * Such ornamental apparcl, as women 
wear during the lives of their hufbands, the 
heirs of thofe hufbands fhall not divide among 
themfelves: they; who divide it among them- 
felves, fall deep znto fin. 

aot. * Eunuchs atid outcafts, perfens born 
blind or deaf, madmen, idiots, the dumb, and 
fuch as have loft the ufe or a limb, are excluded 
from a fhare of the heritage; 

202. * But it is juft, that the heir, whe 

D2 
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‘knows his duty, fhould give ail of them food 
‘and raiment for “fe without ftint, according to 
‘the beft of his power: he, who gives them 
“nothing, finks afluredly to a region of punifh- 
“ment. 

203. ‘If the eunuch and the reft fhould at 
‘ any time defire to marry, and if the wife of the 
‘eunuch fhould raife up a fon to bim by a man le- 
‘ gally appointed, that fon and the iflue of fuch, 
© as have children, fhall be capable of inheriting. 

204. ‘ After the death of the father, if the 
‘ eldeft brother acquire wealth by bis own efforts 
‘ before partition, a fhare of that acqusfition thalt 
‘ go to the younger brothers, if they have made 
‘a due progrefs in learning ; 

205. * And if all of them, being unlearned, 
“acquire property defore partition by their own 
‘ Jabour, there fhall be an equal divifion of that 
‘ property without regard to the firft born; for it 
‘ was not the wealth of their father: this rule is 
‘ clearly fettled. 

206. * Wealth, however, acquired by leayn- 
‘ing, belongs exclufively to any one of them, 
‘who acquired it; {o does any thing given by a 
‘friend, recerved on account of marriage, or 
* prefented as a mark of refpect to a gueft. 

207. * If any one of the brethren has a com- 
* petence from his own occupation, and wants 


* not the property of drs father, he may debar 
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* himfelf from his own fhare, fome trifle being 
‘given him as aconfideration, fo prevent future 
© firife. | 

208. ‘ What a brother has acquired by la- 
‘ bour or fkill, without ufing the patrimony, he 
‘ fhall not give up without his affent; for it was 
* gained by his own exertion: 

209. * And if a fon, by his own efforts, re- 
‘cover a debt or property unjuftly detained, which 
* could not be recovered before dy Ais father, he 
~€fhall not, unlefs by his free will, put it into 
“ parcenary with his brethren, fince in fact it 
‘ was acquired by himfelf. 

210. ‘Ir brethren, once divided and living 
‘again together as parceners, make a fecond 
‘partition, the fhares muft in that cafe be 
‘equal; and the firft born fhall have no right of 
* deduction. 

211. ‘ Should the eldeft or youngeft of feve~ 
“ral brothers be deprived of his fhare dy a crvil 
‘death on bis entrance into the fourth order, 
* or fhould any one of them die, his vefled inter- 
© eft ina fhare fhall not whoily be lofts . 

212. * But, of he leave neither fon, nor wife, 
‘nor daughter, nor father, nor mother, his uter- 
“ine brothers and fitters, and fuch.brothers as 
‘ were reunited after a feparation, fhall affemble 
‘ and divide his fhare equally. 

213. * Auy eldeft brother, who from avarice 


‘ fhall defraud his younger brother, fhall forfeit 
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‘ the honours of his primogeniture, be deprived 
¢ of his own fharc, and pay a fine to the king. 

214. ‘ All thofe brothers, who are addicted 
‘to any vice, lofe their title to the inheritance: 
‘ the firft born hall not appropriate it to him- 
€ felf, but fhall give fhares to the i i of 
‘ they be not vitious. 

2ic. ‘If, among undivided brethren /ving 
‘ with their father, there be a common exertion 
‘for common gain, the father fhall never make 
‘an unequal divifion among them, when they 
‘ aivide their families. | 

216. ‘A fon, born after a divifion 7m the 
§ Lifetime of his father, fhall alone inherit the 
‘ patrimony, or fhail have a fhare of it with the 
‘divided brethren, if they return and unite 
f themfelves with him. 

217. ‘ OF a fon, dying childlefs and leaving 
‘no widow, the father and mother fhall take the 
¢eftate; and, the mother alfo being dead, the 
* paternal grandfather and grandmother hall 
‘take the heritage on failure of brothers and ne- 
¢ phews. | | 

218. * When all the debts and wealth have 
‘been juftly diilributed according to law, any 

‘ property, that may afterwards be difcovered, 
* fhall be fu ject to a fimilar diftribution. 

219. ‘ Apparel, carriages, or riding horfes, 

* and ornaments of ordinary value, which any of 


‘ the heirs bad ufed by confent before partition, 
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‘dreffed’ rice, water 22 a well or ciftern, female 
‘flaves, family priefis, or fpiritual counfellors, 
‘and pafture ground for cattle, the wife have 


“declared indivihible, and fl:/] ta ce ufed as be- 
Ore, 

220. § Thus have the laws of inheritance, 
‘and the rule for the condué of fons (whether 
‘the fon of the wife or others) been expound- 
‘ed to you in order: learn at prefent the law 
‘concerning games of chance. 

221. ‘GAMING, either with inanimate or 
‘with animated things, let the king exclude 
‘wholly from his realm: both thofe modes of 

‘play caufe deftruction to princes, 

222. ‘Such play with dice and the lke, or by 
“matches defween rams and cocks, amounts to 
‘ open theft; and the king muft ever be vigilant 
‘in fupprefling both modes of play: 

223. ‘ Gaming with lifelefs things is known 
‘among men by the name of dyuta; but fa- 
‘mahwaya fignifies a match between living 
* creatures. 

224. ‘Let the king punifh corporally at dif- 
‘cretion both the gamefter and the keeper of a 
‘gaming houfe, whether they play with inani- 
¢ mate or animated things: and men of the 
‘fervile clafs, who wear the fring and other 
‘ marks of the twiceborn. 

225. *Gamefters, publick dancers and fing- 
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‘ ers, revilers of {cripture, open hereticks, meri 
“who perform not the duties of their feveral 
‘ claffes, and fellers of fpirituous liquor, let him 
‘ inftantly hanifh from the town: 

226. * Thofe wretches, lurking like unfeen 
‘thieves in the dominion of a prince, conti- 
‘ nually harafs his good fubjects with their viti- 
‘ ous conduct. 

227. ‘Even in a former creation was this 
‘ vice of gaming found a great provoker of en- 
fmity; let no fenfible man, therefore, addict 
* himfelf to play even for his amufement: 

228. *On the man addicted to it, either pri- 
‘ vately or openly, let punifhment be inflicted 
at the difcretion of the king. 

229. ‘A MAN of the military, commercial, 
‘or fervile clafs, who cannot pay a fine, fhall 
‘ difcharge the debt by his labour: a prieft fhall] 
* difcharge it by little and little. 

230. * For women, children, perfons of crazy 
‘intellect, the old, the poor, and the infirm, 
* the king fhall order punifhment with a {mall 
* whip, atwig, or a rope. 

231. ‘ THOSE minifters, who are employed 
‘in publick affairs, and, inflamed by the blaze 
tof wealth, mar the bufinefs of any perfon 
“concerned, let the king ftrip of all their pro- 
t perty, | 

232. * Such, as forge royal edicts, caufe dif- 
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“fenfions among the great minifters, or kill 
“women, priefts, or children, let the king put 
* to death; and fuch, as adhere to his enemies. 

233. ‘ Whatever bufinefs has at any time 
‘been tranfacted conformably to law, let him 
* confider as finally fettled, and refufe to un- 
‘ ravel; 

234. * But whatever bufinefs has been con- 
* cluded illegally by his minifters or by a judge, 
‘let the king himfelf reexamine; and let him 
‘ fine them each a thoufand pazas. 

235. ‘ The flayer of a prieft, a foldier or 
‘ merchant drinking arak, or a prieft drinking 
‘ arak, mead, or rum, he, who fteals the gold of 
* a prieft, and he, who violates the bed of his 
© natural or fpiritual father, are all to be con- 
‘ fidered refpectively as offenders in the higheft 
‘degree, except thoft, whofe crimes are not fit to 
£ be named: 
| 236. ©On fuch of thofe four, as have not 
‘ actually performed an expiation, let the king 
‘legally inflict corporal punifhment, together 
‘ with a fine. 

237. * For violating the paternal bed, let rhe 
‘ mark of a female part be impretled on the /ore- 
‘head with hot tron; for drinking fpirits, a vint- 
‘ner’s flag; for ftealing facred gold, a dog’s 
* foot; for murdering a prieft, the figure of a 


‘ headlefs corpfe: 


\ 
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238. ‘ With none to eat with them, with 
“none to facrifice with them, with none to 
“read with them, with none to be allied by 
“marriage to them, abject and excluded from 
“all focial duties, let them wander over this 
* earth: 

239. © Branded with zmdefble marks, they 
‘fhall be deferted by their paternal and mater- 
* nal relations, treated by none with affection, 
‘ received bv none with refpect: fuch 1s the or- 
‘ dinance of MENv. 

240. © Criminals of all the claffes, having 
“performed an expiation, as ordained by law, 
© fhall not be marked on the forehead, but con- 
‘ demned to pay the higheft fine: 

241. * For crimes by a prieft, who bad a 
“good character before bis offence, the middle 
‘fine fhall be fet on him; or, 7/ Ars crime was 
‘ premeditated, he fhall be banifhed from the 
‘realm, faking with Aun his effects and his fa- 
‘milly; 

242. * But men of the other claffes, who 
‘have committed thofe crimes, though without 
* premecitation, thall be ftripped of all their pof- 
‘fefhons; and, if their offence was premedi. 
‘tated, fhall be corporally, or even capitally, 
‘punifhed, according to circumflances. 

243. ‘Ler no virtuous prince appropriate 
‘the wealth of a criminal in the higheft degree; 
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‘for he, who appropriates it through covetouf- 
‘nefs, is contaminated with the fame guilt: 

244. ‘ Having thrown fucha fine into the 
‘waters, let him offer it to Varuna; or let 
‘him beftow it on fome prieft of eminent learn- 
‘ ing in the {eripturcs : 

245. ‘ VARUNA is the lord of punifhment; 
“he holds a rod even over kings; and a prieft, 
‘who has gone through the whole Veda, is 
‘ equal to a {overzign of all the world. 

246. ‘ Where the king abftains from receiv- 
‘ing to 47s own ufe the wealth of fuch offenders, 
“there children are born in due featon and en- 

‘ yoy long lives; 

247. ‘ There the grain of hufbandmen rifes 
‘abundant'y, as it was refpectively fown; there 
‘no younglings die, nor is one deformed ani- 
“ mal born. 

248. ‘SHourp a man of the bafeft clafs, 
‘with preconceived malice, give pain to Prgb- 
‘mens, let the prince corporaily punith him by 
‘ various modes, that may raife terrour. 


249. ‘A king is pronounced cqually unjuft 


~ 


in releafing the man, who deferves punilh- 
“ment, and in punihing the man, who de- 
‘ferves it not: he is jult, who always inflicts 
‘ the punifhment ordained by law. 

250. * Thefe eftablifl2d rules for adminifter- 
fing juftice, between two litigant partics, have 
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‘been propounded at length under eighteen 
‘ heads. 

251. ‘ Tuus fully performing all duties re- 
‘ guired by law, let a king feek with jufiice to 
‘poffefs regions yet unpoflefled, and, when 
‘they are in his pofleffion, Ict him govern them 
* well. 

252. ‘ His realm being completely arranged 
‘ and his fortreffes amply provided, let him ever 
‘apply the moft diligent care to eradicate bad 
‘men refembling thorny weeds, as the law di- 
‘ rects. 

253. ‘ By protecting fuch as live virtuoufly, 
‘and by rooting up fuch as live wickedly, thofe 
“kings, whofe hearts are intent on the fecurity 
‘of their people, fhall rife to heaven. 

254. ‘ Of that prince, who takes a revenue, 
‘without reftraining rogues, the dominions are 
‘ thrown into diforder, and himfelf fhall be pre- 
‘ cluded from a celeftial abode; 

255. ‘But of him, whofe realm, by the 
‘ ftrength of his arm, is defended and free from 
“terrour, the dominions continually flourith, 
‘ jike trees duly. watered. — | 

256. ‘Ler the king, whofe emiffaries are 
‘his eyes, difcern well the two forts of rogues, 
“the open and the concealed, who deprive 
© other men of tl:eir wealth; 


257. ‘ Open rogues are they, who fubfift by 
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‘ cheating in various marketable commodities 
“and concealed rogues are they, who {teal an. 
‘ rob in forefts and the like fec:et places.. 

258. ‘ Receivers of bribes, extorters of mo 
‘ney by threats, debafers of metals, gamefters 
‘ fortunctellers, impofters, and profeflors of pal 
‘ miltry; | 

259. ‘ Elephant breakers and quacks, not per 
‘forming what they engage to perform, pre 
“tended artifts, and fubtil harlots; 

260. * Thele and the like thorny wecd. 
‘ over{fpreading the world, let the king difcove 
‘ with a quick fight, and others, who a@ ill i 
‘fecret; worthlefs men, yet bearing the out 
‘ ward figns of the worthy. 

261. ‘ Having detefted them, by the mear 
‘of trufty perfons difguiled, who pretend ; 
‘have the fame o curation with them, and « 
‘fpies placed in feveral ftations, let him brin 
* them by artifice into his power: 

262. ‘ Then, having fully proclaimed the 
‘refpective criminal acts, Ict the king infli 
‘punifhment legally, according to the crim 
‘ proved; 

263. § Since, w.thout certain punifhment, 
‘is impoffible to reftrain. the delinquency - 
*fcoundrels with depraved fouls, who fecvet 
* prowl over this earth. 


264. ‘ Muchfrequented places, cifterns 
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‘water, bake houfes, the lodgings of harlots, 
‘taverns and victualling fhops, fquares where 
“four ways meet, large well known trees, 
‘ aflemblies, and publick ipectacles ; 

265. ‘ Old courtyards, thickets, the houfes 
‘ of artifts, empty manifions, groves, and gar- 
“dens; 

266. ‘ Thefe and the like places Iet the king 
‘suard, for the prevention of robberies, with 
‘foldiers, both ftationary and patroling, as weil 
‘as with fecret watchmen. 

267. ‘By the means of able fpies, once 
‘thieves 4ut reformed, who, well knowing the 
‘various machinations of rogues, affociate with 
“them and follow them, let the king detect and 
‘draw them forth: 

268. ‘On pretexts of dainty food and gra- 
‘ tifications, or of feeing fome wife prieft, wo 
‘could enfure their fucce/s, or on pretence of 
‘mock battles and the like feats of ftrength, let 
‘the fpies procure an aflembly of thofe men. 

269. ‘ Such as refufe to go forth on thofe oc- 
“cafions, deterred by former punifiinents, which 
* the king Aad inflicted, let him ferze by force, 
‘and put to death, on proof of their guilt, with 
‘their friends and kinfmen, paternal and ma- 
‘ternal, sf proved to be their confederates. 

270. § Let not a juft prince kill a man con- 
‘victed of fimple theft, unlefs taken with the 
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mainer or with implements of robbery; but 
any thief, taken with the mainer, or with 
fuch implements, let him nen without he- 
fitation; | 

271. * And let him flay all thofe, who give 
robbers food in towns, or fupply them with 
implements, or afford them {hclter. 

272. * Should thofe men, who are appointed 
to guard any difiricts, or thofe cf the vicinity, 
who were employed for that purpofe, be neu- 
tral in attacks by robbers and mnaHive im fers~ 
ing them, let him inftantly punifh them as 
thieves. | 

273. * Him, who lives apparently by the 
rules of his clafs, but rea//y departs from thofe 
rules, let the king fevercly punith by fine, as a 
wretch, who violates his duty. 

274. * They, who give no ailiftance on the 
plundering of a town, on the forcible breaking 
of a dike, or on feeing a robbery on the high- 
way, “Shall be banifhed with their cattle and 
utentils, 

275. * Men, who rob the king’s treafure, or 
obftinately oppofe his commands, let him de- 
ftroy by various modes of juft punifhment; 
and thofe, who encourage his enemies. 


276. © Of robbers, who break a wall or 


‘ partition, and commit tneft in the might, let 
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“the prince order the hands.to be lopped off, 
« and themfelves to be fixed ona fhurp ftake. 

277. © Two fingers of a cutpurfe, the thumd 
‘and the index, let him caufe to be amputated 
“on his firft conviction; on the fecond, one 
‘ hand and one foot; on the third, he fhall fuffer 
* death. 

278. ‘ Such, as give thieves fire, fuch as give 
‘them focd, {uch as give them arms and apart- 
‘ments, and fuch as knowingly receive a thing 
*ftolen, let the king punith as Je would punifh a 
* thief. 

279. ‘ The breaker of a dam to fecure a pool, 
‘let him punifh by long immerfion under 
‘ water or by keen corporal fuffering; or the of- 
“fender thal! repair it, but muft pay the higheft 
© mulct. 

280. ‘ Thofe, who break open the treafury, 
‘or the arfenal, or the temple of a deity, and 
*thofe, who carry off royal elephants, horfes, 
‘or cars, let him without hefitation deftroy. 

281. ‘ He, who fhall take away the water of 
* an ancient pool, or fhall obftruct a watercourfe, 
‘muft be condemned to pay the loweft ufual 
“ amercement. 

282. ‘HE, who fhall drop his ordure on the 
‘king’s highway, except in cafe of neceflity, 


‘fhall pay two panas and immediately remove 
‘the filth; 
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283. ‘ But a perfon in urgent neeeflity, a 
-* very old man, a pregnant woman, and a child, 
‘only deferve reproof, and fhall clean the place 
‘ themfelves: that is a fettled rule. 

284. ‘ALL phyficians and furgeons acting 
‘unfkilfully in their feveral profeffions, mutt 
‘ pay for injury to brute animals the loweft, but 
‘for zmury to human creatures the middle, 
© amercement. 

285. ‘ Tue breaker of a footbridge, of a pub- 
‘lick flag, of a palifade, and of idols made of 
: clay, fhall repair what he has broken, and pay 
‘a mulct of five hundred panas. 

286. ‘ For mixing impure with pure com- 
‘ modities, for piercing fine gems, as diamonds 
‘or rubws, and for boring pearls or inferiour 
‘ gems improperly, the fine is the loweft of the 
‘three; dut damages muft always be paid. 

287. ‘THe man, who fhall deal unjuftly 
‘with purchafers at a fair price by delivering 
‘ goods of lefs value, or fhall fell at a high price 
© goods of ordinary value, thall pay according to 
“ circumftances, the loweft or the middle amerce- 
‘ ment. ) 

238. ‘ Ler the ‘kins place all prifons near a 

‘publick road, where offenders may be feen 
‘ wretched or disfigured. 

289. ‘Him, who breaks down a pudblick — 
‘wall, him, who fills up a pud/:cé ditch, him, 
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who throws down a _— gate, the king fhall 
* fpeedily banifh. 

290. * For all facrifices to deftroy innocent 
‘men, the punifhment is a fine of two hundred 
* panas; and for machinations with pos/onous 
‘roots, and for the various charms and witch- 
“eries zntended to kill, by perfons not effecting 
‘ their purpofe. 

291. ‘ Tue feller of bad grain for good, or of 
“good feed placed at the top of the ag, to con- 
© ceal the bad below, and the deftroyer of known 
* landmarks, muft fuffer fuch corporal punifh- 
“ment as will disfigure them; 

292. ‘But the moft pernicious of all de- 
‘ ceivers is a gold{mith, who commits frauds: 
‘the king fhall order him to be cut piecemeal 
‘ with razors. 

293. ‘ For ftealing implements of hufban- 
‘dry, weapons, and prepared medicines, let 
‘the king award punifhment according to the 
* time and according to their ufe. 

294. ‘ Tue king, and his council, his me- 
‘ tropolis, his realm, his treafure, and his army, 
* together with his ally, are the feven members 
‘of his kingdom; whence it is called Septanga: 

295. * Among thofe feven members of a 
© Kingdom, let him confider the ruin of the 
‘ firft, and fo forth in order, as the greateft ca-_ 
© Jamity; 


COMMERCIAL AND SERVILE CLASSES. 51 


296. * Yet, ina fevenparted kingdom here 
‘below, there is no fupremacy among the fe- 
‘ veral parts, from any preemine.ce in ufeful 
‘ qualities: but all the parts muft reciprocally 
‘ fupport each other, like the wine {taves of a 
‘ holy mendicant : 

297. * In thefe and thofe ie indeed, this 
‘and that member may be diftinguifhed; and 
‘the member, by which any affair is tran{+ 
‘ acted, has the preeminence in that particular 
‘ affair. 

298. ¢ WueEN the king employs emiffaries, 
‘when he exerts power, when he regulates 
‘ publick bufinefs, let him invariably know both 
‘ his own ftrength and that of his enemy, 

299. * With all ther feveral diftreffes and 
“ vices: let him then begin his operations, hav- 
‘ing maturely confidered the greater and lefs 
‘importance of particular aéts: 

300. ‘ Let him, ¢hough frequently difappointed, 
‘renew his operations, how fatigued foever, 
‘again and again: fince fortune always attends 
‘the man, who, having begun well, ftrenuoufly 
‘ renews his efforts. 

gor. ‘Aux the ages, called Satya, Trétd, 
_ “ Dwapara, and Cali, depénd on the conduct of 
‘ the king; who is declared iz turn to reprefent 
‘ each of thofe ages: 

302. £ Sleeping, he is the Cali ages. waking 
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‘the Dwipara; exerting himfelf in action, the 
‘ Trétd; living virtuoully, the Satya. 

303. § Of InpRa, of Surya, of PAVANA, 
‘of Yama, of Varuna, of Cuanpra, of 
« Acnt, and of Prit’urvi, let the king emulate 
“the power and attributes. 

304. £ As Inpra fheds plentiful fhowers 
‘during the four rainy months, thus let him, 
: wa like the regent of clouds, rain juft gia- 
‘ tifications over his kingdom : 

305. ° As Su’rya with ftrong rays draws up 
‘the water during eight months, thus let him, 
‘ performing the function of the fun, gradually 
‘ draw from his realm the legal revenue: 

306. As Pavana, when he moves, per- 
‘vades all creatures, thus let him, imitating 
‘the regent of wind, pervade all places by his 
‘ concealed emiffaries : 

307. As YaMa, at the appointed time, 
‘punifhes friends and foes, or thofe who revere, 
‘ and thofe who contemn, him, thus let the king, 
“refembling the judge of departed {pirits, 
‘ punifh offending fubjects: 

308. ‘As Varuna moft affuredly. binds the 
* guilty in fatal cords, thus let him, reprefent- 
‘ing the genius of water, keep offenders in 
£ clofe confinement : 

309. * When the people are no lefs delighted 
‘€on feeing the king, than on feeing the full 
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‘moon, he appears in the character of CHAN- 
“DRA: 

310. ‘ Againft criminals let him: ever be ar- 
‘dent in wrath, let him be fplendid in glory, 
‘Jet him confume wicked minifters, thus 

‘emulating the functions of AGNi, regent of 
* fire. 

grr. ‘As Prirurvi fupports all creatures 
‘equally, thus a king, fuftaining all fubjects, 
‘ refembles in his office the goddefs of earth. 

312. * Engaged in thefe duties and in others, 
© with continual ativity, let the king adove all 
‘ things reftrain robbers, both in his own terri- 
© tories and in thofe of other princes, from which 
* they come, or in which they feek refuge. 

313. © Let him not, although in the great- 
‘eft diftrefs for money, provoke Brahmens to 
‘anger by taking their property; for they, once 
“enraged, could immediately dy facrijices and 
‘ imprecations deftroy him with his troops, ele- 
‘ phants, horfes and cars. | 

314. § Who, without perifhing, could pro- 
‘voke thofe holy men, by whom, ¢hat #5, by 
“ whofe anceftors, under Brauma’, the allde- 
* vouring fire was created, the fea with waters 
‘not drinkable, and the moon with its wane 
* and increate? 

315. © What prince could gain oe by 
f opprefling thofe, who, if angry, could frame 
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* other worlds and regents of worlds, could give 
* being to new gods and mortals? 

316. ‘ What man, defirous of life, would 
‘injure thofe, by the aid of whom, ¢hat zs, by 
‘ whofe oblations, worlds and gods perpetually 
‘fubfift; thofe who are rich in the learning of 
‘the Véda? 

317. © A Brahmen, whether learned or 1gno- 
‘rant, is a powerful divinity; even as fire 1s a 
‘ powerful divinity, whether confecrated or 
© popular. - 

318. * Even in places for burning the dead, 
‘the bright fire is undefiled; and, when pre- 
‘ fented with clarified butter at /ub/equent facri- 
‘ fices, blazes again with extreme f{plendour: 

319. § Thus, although Brahmens employ 
‘themfelves in all forts of mean occupation, 
‘they mutt invariably be honoured; for they 
* are fomething tranfcendently divine. 

320. § Of a military man, who raifes his 
‘arm violeutly on all occafions againft the 
‘ prieftly clafs, the prieft himfelf fhall be the 
‘ chaftifer; fince the foldier originally proceed- 
‘ed from the Brahmen. 

321. © From the waters arofe fire; from the 
* prieft, the foldier; from ftone, iron: their all- 
* penetrating force is ineffectual in the places, 
* whence they refpetively fprang. 

322. * The military clafs cannot profper 
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‘without the facerdotal, nor can the facerdotal 
‘ be raifed without the military: both claffes, by 
‘ cordial union, are exalted in this world and 
in the next. 4 
323. ‘SHoutp the king be near bis end through 
‘ Jome incurable difeafe, he muft beftow on the 
‘ pricits all his riches accumulated from legal 
“fines; and, having duly committed his king- 
‘ dom to his fon, let him feek death in battle, o7, 
‘ if there be no war, by abftaining from food. 
324. ° Thus conducting himfelf, and ever 
‘ firm in difcharging his royal duties, let the king 
‘employ all his minifters in acts beneficial to his 
* people. 
325. § Thefe rules for the conduct of a mi- 
* itary man having been propounded, let man- 
‘kind next hear the rules for the commercial 
‘ and fervile claffes in due order. 
326. * Ler the Vaz/ya, having been girt with 
* his proper facrificial thread, and bedian mar= 
‘ried an equal wife, be always attentive to his 
* bufinefs of agriculture and trade, and to that of 
‘ keeping cattle ; 
327. ‘Since the lord of created beings, hav- 
‘ ing formed herd, and flocks, intrufted them to 
* the care of the Vai/ya, while he intrufted the 
*‘ whole human fpecies to the Bradmen and the 
* Chhatriya: | . 
328. * Never mufta Vai a ifya be difpofed to fay, 
-—~ \ ah (. 
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* Tkeep no cattle; nor, he being willing to 
‘ keep them, muft they by any means be kept 
‘ by men of another clats. 

329. * OF gems, pearls, and coral, of iron, 
‘ of woven cloth, of perfumes and of liquids, let 
© him well know the prices both high and low: 

330. * Let him be fkilled likewife in the tzme 
¢ and manner of {owing feeds, and in the bad or 
‘good qualities of land; let him alfo perfectly 
‘know th ecorreét modes of meafuring and 
* weighing, 

331. * The excellence or defects of commo- 
‘ dities, the advantages and difadvantages of 
‘ different regions, the probable gain or lofs on 
‘ vendible goods, and the means of breeding 
§ cattle with large augmentation: 

332. * Let him know the juft wages of fer- 
‘ vants, the various dialects of men, the beft 
* way of keeping goods, and whatever elfe be- 
¢ Jongs to purchafe and fale. 

333. ‘ Let him apply the moft vigilant care 
* to augment his wealth by performing his duty; 
‘and, with great folicitude, let him give nou- 
‘ rifhment to all fentient creatures, 

334. ‘SERVILE attendance on Brdhmens 


_ “learned in the Véda, chiefly on fuch as keep 


¢ houfe and are famed for virtue, is of itfelf the 
‘higheft duty of a Sidra, and leads him to 
future beatitude; 
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335. © Pure mm body and mind, humbly ferving 
* the three higher claffes, mild in fpeech, never 
‘arrogant, ever feeking refuge in Brahmens 
‘ principally, he may attain the moft eminent 
‘ clafs 12 another tranf{migration, 

336. * Tuis clear fyftem of duties has been 
‘ promulgated for the four claffes, when they 
are not in diftrefs for fubfiftence; now learn 
‘in order their feveral duties in times of nece& 


f fity.’ 


CHAPTER THE TENTH. 


On the mixed Claffes; and on Times of Diftrefs. 


1. * LET the three twiceborn claffes, remain- 
‘ing firm in their feveral duties, carefully read 
‘the Veda; but a Brahmen muft explain it to 
‘them, not @ man of the other two c/affes: this 
‘js an eftablifhed rule. 

2. © The Brahmen muft know the means of 
‘ fubfiftence ordained by law for all the claffes, 
‘and muft declare them to the reft: let him- 
‘ felf likewife act in conformity fo daw. 

3. ‘ From priority of birth, from fuperiority 
‘of origin, from a more exact knowledge of 
‘ feripture, and from a diftin¢étion in the facri- 
‘ficial thread, the Brabmen is the lord of all 
‘ claffes. 

4. * The three twiceborn claffes are the fa- 
‘ cerdotal, the military, and the commercial ; 
‘ but the fourth, or fervile, is onceborn, that ts, 
‘has no fecond birth from the gayatri, and wears 
‘no thread: nor is there a fifth pure clafs, 

5- ‘In all clafles they, and they only, who 
‘are born, in a dire@order, of wives equal in 
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‘ clafs and virgins at the time of marriage, are 
“ to be confidered as the fame in clafs with their 
* fathers: 

6. ‘Sons, begotten by twicebcrn men, on 
‘women of the clafs next immediately below 
‘them, wife legiflators call fimilar, not the fame, 
‘in clafs with their parents, becaufe they are 
‘degraded, to a middle rank between both, by the 
* lownefs of their mothers: they are named in 
* order, Murdhabhifhicta, Mahifhya, and Ca- 
‘rana, or Cayaftha; and their feveral employ- 
‘ ments are teaching military exercifes; mujfick, 
‘aftronomy, and keeping herds; and attendance on 
‘ princes. 

7. ‘Such is the primeval rule for the fons 
‘ of women one degree lower than their hufbands: 
‘ for the fons of women two or three degrees 
© lower, let this rule of law be known. 

8. * From a Brahbmen, on a wife of the Vaifya 
‘clafs, is born a fon called Ambafhtha, or 
‘ Vaidya, on a Sudra wife a Nifbdda, named 
‘ alfo Parafava: 

—g. £ From a C/hatriya, on a wife of the Sidra 
‘clafs, fprings a creature, called Ugra, witha 
‘ nature partly warlike and partly fervile, fero- 
‘ cious in his manners, cruel in his acts. - 

10. * The fons of a Bréhmen by women of 
‘ three /ower clafles, of a C/hatriya by women of 
© two, and of a Vaifya by one /ower clafs, are 


60 ON THE MIXED CLASSES; AND 


called apafadah, or degraded below their je 
© thers. 

rr. § FromaC sthatriya, by a Brahmeni wife, 
‘{prings a Sata by birth; from a Fas/ya, by a 
‘ military or facerdotal wife, {pring a Magadba 
“and a Vaideha, 

12. § From a Szdra, on women of the com- 
‘mercial, military, and pricftly claffes, are born 
* fons of a mixed breed, called Aydcava, Chat- 
‘¢rt, and Chandala, the lowe{t of mortals, 

. © Asthe AmbafhbPha and Ugra, born in 
© a direct order with one clafs between thofe of 
‘ their parents, are confidered in law, fo are tlie 
‘ Cfhattri and the Fiudcha, born in an inverte 
‘ order «wth one intermediate cla/s; and all four 
“may be touched without impurity, 

14. * Thofe fons of the twiceborn, who are 
‘ begotten on women without an interval (47- 
‘ tara) between the clafles mentioned in order, 
‘the wife called Anantaras, giving them a d- 
‘flint name from the lower degree of their 
‘ mothers. 

15. * From a Bredmen, by a girl of the Ugra 
* tribe, is born an /’urita; by one of the 4m- 
: daft’ 6a tribe, an Abhira; by one of the A’yé- 

_ tribe, a Ddigvana. 
‘The Ayégava, the Cfhattri, and the 
§ Ee the loweft of men, {pring from a 
§ Sadra in an inverfe order of the claffes, and 
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‘are, therefore, all three excluded from the per- 
* formance of obfequies to their anceftors: 

17. * From a Vaifya the Magadba and Vardé- 
‘ba, from a Cfhatriya the Sata’only, are born 
‘in an inverfe order; and they are three other 
‘ fons excluded from funeral rites to ther fathers. 

18. ¢ The fon of a Nifhada, by a woman of 
‘the Sudra clafs, 1s by tribe a Puccafa; but the 
‘ion of a Sudra by a Nifbddi woman, is named 
‘ Cuccutaca. 

1g. § One, born of a C/hatir? by an Uzra, is 
‘ called Swapaca; and one, begotten by a Vaide- 
‘haonan Ambafhthi wife, is called Vena. 

‘ Thofe, whom the twiceborn beget on 
‘women of equal clafles, but who perform not 
‘the proper ceremonies of affuning the thread, 


aA 


and the like, people denominate Vratyas, or 
‘excluded from the geyatrt. 

21. ‘ From tuch an outcait Brafhmen {prings 
‘a fon of a finful nature, who ez afferent coun- 
‘tres is named a Bhurjacantaca, an Avantya, 
* a Vatadhana,a Pufhpadha, and a Sacha: 

22. ‘ From fuch an outcaft C/hatriya comes 
‘a fon called a halla, a Malla, a Nich’ bivi, a 
‘ Nata, a Carana,a Ch and a Dravira: 

23. * From fuch an outcaft Vas/ya is born a 
‘fon called Sudhanwan, Charya, a V7. 
$ janman, Maitra, and Safwata. 

24. * By intermixtures of the claffes, by their 
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¢ marriages with women who ought not to be 
‘ cogil and by their omiffion of prefcribed 
« duties, impure claffes have been formed. 

26. * THosE men of mingled births, who 
€ were born in the inverfe order of clatfes, and 
‘ who intermarry among themfelves, I will now 
©compendioufly defcribe. 

26. § The Suta, the Vaidéha, and the Chan- 
¢ déla, that loweft of mortals, the Magadba, the 
©‘ C/hattri by tribe, and the A yogava, 

27. * Thefe fix beget fimilar fons on women 
¢ of their own claffes, or on women of the fame 
“clafs with their mothers; and they produce 
“the hke from wemen of the two higheft 
“claffes, and of the lowe/t: 

28. * Asa twiceborn fon may fpring from a 
‘ Brahmen by women of two claffes out of 
‘three, a fmilar fon, when there is no interval, 
“and an equal fon from a woman of his own 
* clafs, it is thus in the cafe of the low tribes 
“ in order. 

29. ‘ Thofe fix beget, on women of their 
‘own tribes, reciprocally, very many defpica- 
* ble and abject races even more foul than their 
‘ begetters. * 

30. * Even as a Stra begets, on a Bréhmen} 
‘woman, a fon more vile than himfelf, thus 
“any other low man begets, on woman of the 
“ four claffes, a fon yet lower, 
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31. © The fix low claffes, marrying invertely, 
‘beget fifteen yet lower tribes, the bafe pro- 
¢ eee {till bafer; and in a are order they 
: parse Sifteen more. 

32. © A Dafyu, or outcaft of any pure clafs, 
* begets on an Aydgavi woman a Sairindbra, 
‘who fhould know how to attend and to drefs 
‘his mafter; though not a flave, he muft live 
© by flavith work, and may alfo gain fubfiftence 
© by catching wild beafts in toils: 

33. ‘ A Vaidéha begets on her a {weetvoiced 
‘ Maitréyaca, who, ringing a bell at the ap- 
‘pearance of dawn, continually praifes great 
‘men: | 

34. ‘A Nifhada begets on her a Margava, 
‘or Dafa, who fubfifts by his labour in boats, 
“and is named Carverta by thofe, who dwell in 
‘ A'ryaverta, or the land of the venerable. 

35. * Thofe three of a bafe tribe are feverally 
‘begotten on 4’yegavt women, who wear the 
‘clothes of the deceafed and eat reprehenfible 
‘ food. 

36. § From a Nifbada f{prings by a woman of 
© the Vaidéha trie, a Caravara, who cuts lea- 
‘ther, and from a Vaidéba {pring by women of 
‘the Caravara and Nifhada cafis, an Andhra 
‘and a Méde, who muft live without the town. 

37: * From a Chandala, by a Vaidéb} woman, 
‘comes a Pdndufépdca, who works with cane 
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‘and reeds; and from a Ni/hada, an Abindica, 
© who acts asa jailor. 

38. ‘From a Chanddla, by a Puccasi woman, 
“is born a Sdépdca, who lives by punifhing crimi- 
nals condemned by the king, a finful wretch 
© ever defpifed by the virtuous. | 

39. ‘ A Nifbad? woman, by a Chandala, pro- 
“duces a fon called Antyavafayin, employed in 
‘places for burning the dead, contemned even 
‘by the contemptible. 

40. ‘ Thefe, among various mixed claffes, 
‘have been defcribed by their feveral fathers 
‘and mothers; and, whether concealed or open, 
“they may be known by their occupations. 

41. § Six fons, three begotten on women ot 
‘the fame clafs, and t4ree on women of lower 
© claffes, muft perform the duties of twiceborn 
‘men; but thofe, who are Gorn int an inverfe 
‘ order, and called lowborn, are equal, in refpect 
‘ of duty, to mere Sudras. | 

42. ‘ By the force cf extreme devotion and 
‘ of exalted fathers, all of them may rife a time 
‘to high birth, as dy rhe reverfe they may fink 
“to a lower flate, in every age among mortals 
in this inferiour world. : 

43. ‘ Tue following races of C/hatriyas, by 
“their omiffion of holy rites and by feeing no 
© Brdbmens, have gradually funk among men to 
“the loweft of the four claffes; 
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44. * Paund'racas, Odras, and Draviras; 
* Cambojas, Y. avanas, and Sacas; Paradas, 
© Pablavas, Chinas, Cirdtas, Deradas, and 
© C’hafas. 

45. © All thofe tribes of men, -* fprang 
‘from the mouth, the arm, the thigh, and the 
* foot of BRauMa’, dut who became outcafts dy 
‘ having négleGted their duties, are called Da/yus, 
‘ or plunderers, whether they {peak the language 
‘of Miéchch’bas, or that of Aryas. 

46. © Tuose fons of the twiceborn, who are 
¢ {aid to be degraded, and who are confidered as 
‘lowborn, fhall fubfift only by fuch see a 
‘ ments, as the twiceborn defpife. 

47. © Sitas muft live by managing horfes and 
‘by driving cars; Ambafbt’has, by curing dif- 
‘orders; Vaidébas, by waiting on women; Md- 
‘ gadbas, by travelling with merchandize; 

48. ‘ Nifhadas, by catching fith; an A'yogava, 
‘by the work of a carpenter; a Méda, an An- 
‘ dbra, and (the fons of a Brabmen by wives of 
* the Vaideba and Ugra clafles, refpectively called) 
“a Chunchu and a Madgu, by flaying beafts of 
‘ the foreft; 

49. ° A Cfbattri, an Ugra, and a Pucca/fa, 
‘by killing or confining fuch animals as live in 
‘holes: Déigvanas, by felling leather; Venas, 
‘by ftriking mufical inftrume its: 
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go. * Near large publick trees, in places for 
‘burning the dead, on mountains, and in 
‘ groves, let thofe tribes dwell, generally known, 
‘and engaged in their feveral works. 

51. © THE abode of a Chandala and a Swa- 
‘ pica muft be out of the town; they muft not 
‘ have the ufe of entire veflels; their fole wealth 
‘ muft be dogs and affes: 

52. © Their clothes muft be the mantles of 
‘the deceafed; their difhes for food, broken 
‘ pots; their ornaments, rufty iron; continually 
‘ muift they roam from place to place: 

53. * Let no man, who regards his duty re- 
‘ligious and civil, hold any intercourfe with 
‘them; let their tranfaGtions be confined to 
‘themfelves, and their marriages only between 
* equals: 

54. ‘ Let food be given to them in pot- 
‘itherds, but not by the hands of the giver; 
‘and let them not walk by night in cities or 
* towns: 

55. * By day they may walk about for the 
‘purpofe of work, diftinguifhed by the king’s 
‘ badges; and they fhall carry out the corpfe of 
‘every one, who dies without kindred: fuch 
‘is the fixed rule. 

56. * They fhall always kill thofe, who are 
‘to be flain by the fentence of the law, and by 
‘the royal warrant; and let them take the 
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© clothes of the flain, their beds, and their or- 
* naments. 

57. * Him, who was born of a finful mother, 
‘and confequently in a low clafs, ‘but is not 
‘openly known, who; though worthlefs in 
‘truth, bears the femblance of a worthy man, let 
* people difcover by his acts: 

58. ‘ Want of virtuous dignity, harfhnefs of 
‘ fpeech, cruelty, and habitual neglect of pre- 
‘icribed duties, betray in this world the fon of 
‘a criminal mother. 

sg. * Whether a man of debafed birth affume 
“the character of his father or of his mother, 
‘ he can at no time conceal his origin: 

60. ‘ He, whofe family had been exalted, 
‘but whofe parents were eriminal in marrying, 
“has a bafe nature, according as the offence of 
‘his mother was great or {mall. 

61. ‘In whatever country fuch men are 
‘born, as deftroy the purity of the four claffes, 
‘that country foon perifhes together with the na- 
* tives of it. 

. 62. © Defertion of life, without reward, for 
‘ the fake of preferving a prieft or a cow, a wo- 
‘man or a child, may caufe the beatitude of 
‘ thofe bafcborn tribes. 

63. Avoiding all injury to enimated beings, 
‘veracity, abftinence from thei, and from unjuft 
« feizure of property, cleanlinefs, and command 
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‘ over the bodily organs, form the compendious 
‘fyftem of duty, which Menw has ordained for’ 
‘the four claffes. 

64. ‘ Suoucp the tribe fprung from a Brah- 
* men, by a Sidra woman, produce a fucceffion of 
‘ children by the marriages of its women. with 
“other Brdabmens, the low tribe fhall be raifed 
‘to the higheft in the feventh generation. 

65. ‘As the fon of a Sudra may thus attain 
“the rank of a Brdhmen, and as the fon of a 
© Brabmen may fink toa level-with Sudras, even 
‘fo muft it be with him, who fprings from a 
‘ Chhatriya; even fo with him, who was born 
‘ of a Vaifya. 

66. * Ir there be a doubt, as to the preference 
* between him, who was begotten by a Brahmen 
‘ for his pleafure, dut not in wedlock, on a Sudra 
‘woman, and him, who was begotten by a 
‘ Sudra on a Brabment,. — 

67. ‘ Thus is it removed: he, who was be- 
‘gotten by an exalted man ona bafe woman, 
‘may by his good acts become refpectable; but 
“he, who was begotten on. an exalted woman 
‘by a bafe man, muft himfelf continue bafe : 

68. ° Neither of the two (as the law is fixed’. 
‘fhall be girt with a facred ftring; not the for- 
«mer, becaufe his mother was low; nor the 
‘ fecond, becaufe the order of the clafles was in- 
‘verted. — | 
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Hg. * As good grain, fpringing from good 
* foil, is in all refpects excellent, thus a man, 
‘ {fpringing from a refpectable father by a refpect- — 
* able mother, has a claim to the whole inftitu- 
“tion of the twice born. | 

70. ‘Some fages give a preference to the 
‘ grain; others to the field; and others confider 
“ both field and grain; on this point the decifion 
6 follows: 

71. * Grain, caft into bad ground, wholly 
* perifhes, and a good field with no grain fown 
* in it, is a mere heap of clods; 

72. ‘ But fince, by the virtue of eminent fa- 
“thers, even the fons of wild animals, as Rifh- 
“ yafringa, and others, have been transformed 
“into holy men revered and extolled, the pa- 
* ternal fide, therefore, prevails. 

73. § BRAuMA himfelf, having compared a 
« Sudra, who performs the duties of the twice- 
¢ born, with a twiceborn man, who does the 
* acts of a Sudra, faid: ** Thofe two are neither 
“equal nor unequal,” ¢hat zs, they are neither 
* equal in rank, nor unequal in bad conduct. 

74. © Let fuch Brahmens as are intent on the 
* means of attaining the fupreme godhead, and 
‘firm in their own duties, completely perform 
“ in order, the fix following acts: 

75. * Reading the Védas, and teaching others 
* to read them, facrificing, and aflifting others to 
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‘though not red; fruit, roots, and medicinal 
‘ plants; 

88, * Water, iron, poifon, flefhmeat, the 
‘ moonplant, and perfumes of any fort; milk, 
‘honey, buttermilk, clarified butter, oil of tila, 
‘ wax, fugar, and blades of cus‘a-grafs; 

89. ‘ All beafts of the forcft, as deer and the 
* tke; ravenous beafts, birds, avd fifh; {pi- 
‘rituous liquors, é/7, or indigo, and /écfha, 
‘ or lac; and all beafts with uncloven hoofs. 

go. § But the Bradtmen hufbandman may at 
© pleafure fell pure ¢:/a feeds for the purpofe of 
‘holy rites, if he keep them not long with a hope 
‘of more gain, and fhall have produced them 
‘ by his own culture: 

gt. ‘ If he apply feeds of t7/¢ to any purpofe 
‘ but food, anointing, and facred oblations, he 
‘ fhall be plunged, in the fhape of a worm, to- 
¢ gether with his parents, into the ordure of dogs. 

92. © By felling flefhmeat, /ac/bd, or falt, a 
‘ Brabmen immediately finks low; by felling 
‘milk three days, he falls to a level with a 
‘ Sudra; _ 

93. ‘And by felling the other forbidden 
‘ commodities with his own free will, he affumes 
‘ in this world, after feven nights, the nature of 
‘a mere Vaz/ya. 

94. * Fluid things may, however, be ‘bartered 
‘for other fluids, but not falt for any thing 
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$liquid; fo may dreffed grain for grain un- 
§ dreffled, and 7/2 feeds for grain in the huik, 
* equal weights or meafures being given and 
§ taken. " 

95. ‘A MILITARY man, in diftrefs, may 
¢ fubfift by all thefe means, but at no time muft 
‘he have recourfe to the higheft, or facerdotal, 
* function. | | 

96. ‘A man of the loweft clafs; who, 
‘ through covetoufnefs, lives by the a&ts of the 
* higheft, let the king ftrip of all his wealth and 
¢inftantly banifh: 

97. ‘ His own office, though defectively per- 
‘formed, is preferable to that of another, 
‘though performed completely; for he, who 
© without necefity difcharges the duties of an- 
‘ other clafs, immediately forfeits his own. 

98. ‘ A MERCANTILE man, unable to fubfift 
‘ by his own duties, may defcend even to the 
‘ fervile ats of a Sudra, taking care never to do 
‘ what ought never to be done; but, when he 
‘has gained a competence, let him depart from 
* fervice. 

gg. ‘ A MAN of the fourth clafs, not finding 
‘employment by waiting on the twiceborn, 
‘while his wife and fon are tormented with 
“hunger, may fubfift by handicrafts: 

100. * Let him principaiiy follow thofe me- 
‘ chanical occupations, as jornery and mafonry, or 
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‘thofe various practical arts, as painting and 
‘ writing, by following which, he may ferve the 
© twiceborn. 

1ol. ‘SHOULD a Brahmen, affliated and pin- 
‘ing through want of food, choofe rather to re- 
‘main fixed in the path of his own duty, than 
‘to adcpt the pratice of Vaz/yas, let him ad in 
* this manner: 

102. © The Brahmen, having failen into dif- 
“treis, may receive gifts from any perfon what- 
‘ever; for by no facred rule can it be fhown, 
© that abfolute purity can be fullied. 

103. ‘ From interpreting the eda, from ofh- 
‘ciating at facrifices, or from taking prefenty, 
‘ though in modes generally difapproved, no fin 
‘is committed by priefts zu difre/s; for they are 
© pure as fire or water. 

104. ‘ He, who receives food, when his life 
‘could not otherwife be fuftained, from any 
‘man whatever, is no more tainted by fin, than 
‘the fubtil ether by mud; 

105. ‘ AJIGARTA, dying with hunger, was 
‘ going to deftroy his own fon (named S'UNAH- 
‘s'EP’HA) by felling him for fome cattle; yet he 
‘was guilty of no crime, fince he only fought a 
‘ remedy againft famifhing; 

106. ‘ Va'MADEVA, who well knew right 
‘ and wrong, was by no means rendered impure, 
“though defirous, when opprefled with hunger, 
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of eating the flefh of dogs for the prefervation 
of his life: 

107. ‘ BHARADWAJA, eminent in devotion, 
when he and his fon were almoft ftarved in a 
dreary foreft, accepted feveral cows from the 
carpenter VriDHU: 

108. ‘ ViswA MITRA too, than whom none 
better knew the diftinétions between virtue 
and vice, refolved, when he was perifhing with 
hunger, to eat the haunch of a dog, which he 
had received from a Chanda/a. 

109, ‘ Among the acts generally drfapproved, 
namely, accepting prefents from low men, affilt- 
ing them to facrifice,and explaining the fcripture 
to them, the receipt of prefents is the meaneft 
in this world, and the moft blamed in a Bra@Jd- 


men after his prefent life; 


110. ‘ Becaufe affifting to facrifice and ex- 
plaining the {cripture are two acts always per- 
formed for thofe, whofe minds have been im- 
proved Sy the facred initiation; but gifts are 
alfo received from a fervile man of the loweft 
clafs. 

ria. ‘The guilt, incurred by affifting fw 
men to facrifice and by teaching them the 
{cripture, is removed by repetitions of the 
gayatri and oblations to fire; but that, incurred 
by accepting gifts from thet, 1s expiated only 
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* by abandoning the gifts and by rigorous devo- 
tion. | 
112. * It were better for a Brabmen, who 
could not maintain himfelf, to glean ears and 
§ grains after harveft from the field of any perion 
‘ whatever: gleaning whole ears would be better 
- & than accepting a prefent, and picking up fin- 
¢ gle grains would be ftill more laudable. 
113. ‘ Brdbmens, who keep houfe, and are in 
“ want of any metals except gold and filver, or of 
‘ other articles for good ufes, may afk the king 
*for them, if he be of the military clafs; but a 
‘king, known to be avaricious and unwilling to 
* give, mult not be folicited. 
11g. ‘ The foremoft, iz order, of thefe things 
‘may be received more innocently than that, 
‘ which follows it: a field untilled, a tilled field, 
“cows, goats, fheep, precious metals or gems, 
* new grain, drefled grain. 
115. ° THERE are feven virtuous means of 
* acquiring property; fucceffion, occupancy or 
* donation, and purchafe or exchange, which are 
© allowed to all claffes; conqueft, which is peculiar 
‘to the military clafs; lending at intereft, huf- 
* bandry or commerce, which belong to the mer- 
* cantile cla/s; and acceptance of prefents, dy the 
* facerdotal clafs, from refpe€table men. 
110. ‘ Learning, except that contained in the 
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‘feriptures, art, as mixing perfumes and the 
* ike, work for wages, menial fervice, attend- 
‘ance on cattle, traflick, agriculture, content 
‘with little, alms, and receiving high intereft 
“on money, are ten modes of fubfiftence zw times 
* of diftrefs.. 

117. ‘ Neither a prieft nor a military man, 
‘ though diftreffed, muft receive intereft on loans; 
‘but each of them, if he pleafe, may pay she 
‘fmall intereft permitted by law, on borrowing 
‘ for fome pious ufe, to the finful man, who de~ 
‘ mands it. 

118. © A MILITARY king, who takes even a 
‘fourth part of the crops cf bis realm at a time 
‘ of urgent neceflity, as of war or invafion, and 
‘protects his people to the utmoft of his power, 
‘ commits no fin: 

11g. ‘ His peculiar duty 1s conqueft, and he 
‘muit not recede from battle; fo that, while he 
‘defends by his arms the merchant and huf- 
‘bandman, he may levy the legal tax as the 
‘ price of protection. 

120. * The tax on the mercantile clafs, which 
“in times of profperity muft be only a twelfth part 
‘of their crops, and a fifiseth of their perfonal 
‘ profits, may be an eighth of their crops i @ 
‘ time of diftre/s, or a fixth, which ts the medium, 
‘or even a fourth in greac publick adverfity; but 
‘atwentieth of their gams on money, and 
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‘other moveables, is the higheft sax: ferving 
‘men, artifans, and mechanicks mutt alfift by 
‘their labour, 4u¢ at no time pay taxes: 

121. ‘Ir a Sidra want a fubfiftence and 

‘ cannot attend a prief, he may ferve a C/ha- 
‘ triya; or, if he cannot wait on a foldier by birth, 
‘he may gain his livelihood by ferving an opu- 
‘lent Vaz/ya. 
122. © To him, who ferves Brdhmens with a 
¢ view to a heavenly reward, or even with a 
‘view to both ¢his Lfe and the next, the union 
‘ of the word Bréhmen with his name of fervant 
« will affuredly bring fuccefs. 

123. ‘Attendance on Brdhmens is pro 
¢ nounced the beft work of a Sudra: whatever 
“elfe he may perform will comparatively avail 
‘him nothing. 

124. * They muft allot him a fit mainte- 
. © nance according to their own circumftances, 
¢ after confidering his ability, his exertions, and 
‘the number of thofe, whom he muft provide 
‘ with nourifhment: 

i125, ‘ What remains of their dreffed rice 
‘muft be given to him; and apparel which 
‘they have worn, and the refufe of their grain, 
¢ and their old houfehold furniture. 

126. ‘ THERE is no guilt in a man of the 
‘ fervile clafs, who eats leeks and other forbidden 
* vegetables: he muft not have the facred invef- 
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‘titure: he has no bufinefs with the duty of 
‘ making oblations to fire and the like; but there is 
‘no prohibition againit 4zs offering drefled grain 
‘as a facrifice, by way of difcharging his own 
* duty. 

127. § Even Sudras, who are anxious to 
‘ perform their entire duty, and, knowing what 
‘they fhould perform, imitate the pra@tice of 
‘good men 7m the houfehold facraments, but 
‘without any holy text, except thofe containing 
‘ praife and falutation, are fo far from finning, 
‘ that they acquire juft applaufe: 

128. * Asa Sudra, without injuring another 
‘man, performs the /awfu/l acts of the twice- 
‘born, even thus, without being cenfured, he 
‘gains exaltation in this world and in the 
*‘ next. 

129. ‘ No /fuperfluous colleCtion of wealth 
‘muft be made by a Sdudra, even though he 
‘has power ¢o make it, fince a fervile man, 
‘who has amafled riches, becomes proud, and, 
‘by bis infolence or neglect, gives pain even to 
© Brahmens. | 

130. ‘Such, as have been fully declared, 
‘ are the feveral duties of the four claffes in dis- 
‘trefs for fubfiftence; and, if they perform 
‘them exactly, they fhall attain the higheft 
‘ beatitude., | 
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131. ‘Thus has been propounded the fy. 
‘ftem of duties, religious and civil, ordained 
‘ for all claffes: I next will declare the pure law 
* of expiation for fin.’ 
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On Penance and Expiration. ) 
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« HIM, who intends to marry for the 
‘fake of having iffue; him, who wifhes to 
¢ make a facrifice; him, who travels; him, who 
‘has given all his wealth at a facred rite; him, 
‘who defires to maintain his precéptor, his 
‘father, ot his mother; him; who needs a 
‘ maintenance for himfelf, iwhen he firft reads the 
‘ Védas, and him, who is afflicted with illnefs; 

. © Thefe nine Brahmens let mankind con- 
‘fider as virtuous mendicants, called /ndtacas; 
“and, to relieve their wants, let gifts of cattle or 
‘ gold be prefented to them in proportion to 
‘ their learning : 

3. ° To thefe moft excellent Brahmens muft 
‘rice alfo be given with holy prefents at od/a-. 
‘tions to fire and within the confécrated circle ; 
“but the dreffed rice, which others are to re- 
“ceive, muft be delivered on the outfide of the 
‘facred hearth: gold and the ke ~~ be given 
‘ any where. 

4. © On fuch Brahmens, as. well know, the 


VOL. Vi. G 


8g ON PENANCE 


"© Péda, let the king beftow, as it becomes him, 


‘jewels of all forts, and the folemn reward for 
‘ officiating at the facrifice. — 

sg. ‘He, who has a wife, and, having beg- 
© ged money ¢o defray bis nuptial expences, mar- 
‘ ries another woman, {fhall have no advantage 
‘but fenfual enjoyment: the offspring belongs 
‘to the beftower of the gift. 

6. ‘ Let every man, according to his ability, 
‘sive wealth to Brddmens detached from the 
‘world and learned in fcripture: fuch a giver 
* fhall attain heaven after this life, 

7. ‘ He alone is worthy to drink the juice of 
‘the moonplant, who keeps a provifion of 
‘ grain fufficient to fupply thofe, whom the law 
‘commands him to nourifh, for the term of 
‘ three years or more; s 

8. § But a twiceborn man, who keeps a lefs 
‘ provifion of grain, yet prefumes to tafte the 
“juice of the moonplant, fhall gather no fruit 
‘ from that facrament, even though he tafte it at 
‘the firft, or folemn, much lefs at any occafional, 
* ceremony. 

g. ‘ He, who beftows gifts on ftrangers with 
‘a view to worldly fame, while he fuffers his fa- 
* mily to live in diftrefs, though he has power 
“to fupport them, touches his lips with honey, 
‘but {wallows poifon ; fuch virtue is counter- 
* feit: 
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10. * Even what he does for the fake of his’ 
‘future fpiritual body, to the injury of thofe, 
‘whom he is bound to maintain, fhall bring 
‘him ultimate mifery both in this life and in- 
* the next. | 

11. ‘SHoutp a facrifice, performed by any 
“twiceborn facrificer, and by a Brdhmen efpe- 
‘ cially, be imperfe& from the want of fome in- 

‘ gredient, during the reign of a PEACE, who 
‘ knows the law, 

12. * Let him take that article, for the com- 
‘pletion of the facrifice, from the houfe of any 
© Vaifya, who poflefles confiderable herds, but 
‘neither facrifices, nor drinks the juice of the 
‘ moonplant : | 

13. ‘If fuch a Vasfya be not near, he may 
‘take two or three fuch neceflary articles at 
“pleafure from the houfe of a Sddra; fince a 
‘ Sudra has no bufinefs with folemn rites. 

14. ‘ Even from the houfe of a Bramen or 
©a C/hatriya, who poffeffes a hundred cows, 
‘but has no confecrated fire, or a thoufand 
‘cows, but performs no facrifice with the moon- 
‘ plant, \et a prieft without {cruple take ‘he 
© articles wanted. 

1s. ‘From another Brahmen. who continu- 
‘ally receives prefents but never gives, let him 
“take fuch ingredients of the facrifice, if not 
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‘ beftowed on requeft: fo fhall his fame be fpread 
‘ abroad, and his habits of virtue increafe. 

16. * Thus, likewife, may a Bra4men, who 
‘has not eaten at the time of fix meals, or bas 
< fafted three whole days, take at the time of the 
“feventh meal, or on the fourth morning, from 
* the man, who behaves bafely dy not offering 
‘im food, enough to fupply him till the mor- 
‘ row: | 

17. ‘fle may take it from the floor, where 
‘the grain is trodden out of the hufk, or from 
‘the field, or from the houfe, or from any 
‘ place whatever; but, if the owner afk why be 
‘ takes it, the caufe of the taking muft be de- 
‘ clared. 7 

18. ‘ The wealth of a virtuous Brahmen 
‘muft at no time be feized by a Cyhatriya; 
‘ but, having no other means fo complete a facri- 
«fice, he may take the goods of any man, who 
‘acts wickedly, and of any, who performs not 
‘ his religious duties : 

19. ‘ He, who takes — from the bad 
‘ for the purpofe before-mentioned, and beftows it 
‘on the good, transforms himfelf into a boat, 
‘and carries both the good and the bad over a fea: 
‘ of calamities. — 
_ 20. § Wealth, poffeffed by men for the per- 
‘formance of facrifices, the wife call the pro- 
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€ perty ‘of the gods; but the wealth.of men, 
*-who perform no facrifice, they confider as the 

‘ property of demons. 

21. ‘Let no pious king fine the man, who 
‘ takes by ftealth or by force what he wants to 
« make a facrifice perfect ; fince it is the king’s’ 
‘folly, that caufes the hunger or wants of a 
* Brahmen: 
. 22. § Having reckoned up the perfons, whony 
‘ the Brahmen is obliged to fupport, having af- 
‘certained his divine knowledge and moral 
* conduét, let the king allow him a fuitable 
¢ maintenance from his own houfehold; 

23. ‘ And, having appointed him a mainte- 
‘nance, let the king protect him on all fides; 
‘ for he gains from the Brahmen, whom he pro- 
¢ teCts,"a fixth part of the reward for his virtue. 

24. ‘ Let. no Brabmen ever beg a gift from 
¢a Sidra; for, if he perform a facrifice after 
¢ fuch begging, he fhall, in the next life, be 
¢ born a Chandala. . 

2s. ‘The Brahmen, who begs any articles 
‘ for a facrifice, and difpofes not of them all for 
‘that purpofe, fhall become a kite or a-crow 
‘ for a hundred years, _— 
. 26, © Any evilhearted wretch, who, through 
‘ covetoufnefs, fhall feize. the property of thd 
®¢ads or of Brabmens, fhall feed in- anather 
F world on the orts of vultures, - 
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27. * THe facrifice Vai/wdnari muft be cone 
‘ ftantly performed on the firft day of the new 
‘ year, or on the new moon of CAaitra, as an 
‘ expiation for having omitted ¢hrough mere for- 
* getfulne/s the appointed facrifices of cattle and 
‘the rites of the moonplant : 

28. * But a twiceborn man, who, without 
‘ neceflity, does an act allowed only in a cafe 
¢ of neceflity, reaps no fruit from it hereafter: 
‘ thus has it been decided. 

29. * By the Vi/wedévas, by the Sadbyas, and 
‘by eminent Rz/bis of the facerdotal clafs, the 
‘ fubftitute was adopted for the principal ad, 
‘when they were apprehenfive of dying in 
‘times of eminent peril; 

30. § But no reward is prepared in a future 
‘ ftate for that illminded man, who, wh€n able 
* to perform the principal facrifice, has recourfe 
‘to the fubftitute. 

31. ‘A Priest, who well knows the law, 
* needs not complain to the king of any grievous 
‘injury; fince, even by his own power, he may 
* chaftife thofe, who injure him: 

32. * His own power, which depends on hima 
‘ felf alone, is mightier than the royal power, 
‘ which depends on other men: by his own might, 
¢ therefore, may a Brabmen coerce his foes, 
33. § He may ufe, without hefitation, the pow- 
‘erful charms revealed to Ar’HARVAN, and 
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‘ by him to ANcrras; for fpeech is the weapon 
‘ of a Brabmen: with that he may deftroy his 
* oppreffors. | 

34. * A foldier may avert danger from him- 
‘ felf by the ftrength of his arm’; a merchant 
‘and a mechanick, by their property; but the 
* chief of the twiceborn, by holy texts and ob- 
* lations to fire. 

35. * A prieft, who performs his duties, who 
* juftly corrects Azs children and pupils, who ad- 
* vifes expiations for fin, and who loves all ani- 
¢ mated creatures, is truly called a Brahmen : to 
‘him Jet no man fay any thing unpropitious, 
‘ nor ufe any offenfive language. 

36. * Let not a girl, nor a young woman 
* married or unmarried, nor a man with little 
‘ learning, nor a dunce, perform an oblation to 
‘fire; nor a man difeafed, nor one uninvefted 
‘ with the facrifictal ftring ; 

37. § Since any of thofe perfons, who.make 
*fuch an oblation, fhall fall into a region of 
‘ torture, together with him, who fuffers his 
‘hearth to be ufed: he alone, who perfectly 
‘ knows the facred ordinances, and has read all 
‘the Védas, muft officiate at an oblation to holy 
* fire. 

38. § A Brabmen with abundant wealth, who 
* prefents not the prieft. that hallows his fire, 
‘with a horfe confecrated to Praya’Pati, 
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$ becomes equal to one wha has no fire hals 
¢ lowed. | 

39. * Let him, who believes the {cripture, 
‘and keeps his organs in fubjection, perform 
§ all other pious aéts; but never in this world 
£Jet him offer a facrifice with trifling gifts to * 
§ the officiating prieft: | 

40. ‘ The organs of fenfe and action, repu- 
‘ tation zm this Life, a heavenly manfion i the 
* next, life itfel/f, a great name after death, chils 
‘dren, and cattle, are all deftroyed by a facri- 
* fice offered with trifling prefents: let no man, 
‘ therefore, facrifice without liberal gifts. 

41. © THE prieft, who keeps a facred hearth, 
§ but voluntarily neglects the morning and even- 
‘ ing oblations fo his fires, muft perform, i the 
‘ manner to be defcribed, the penance chandrdyana 
* for one month; fince that xeglec? is equally 
* finful with the flaughter of a fon. 

42. § They, who receive property from a 
‘ Sidra for the performance of rites to confe- 
* crated fire, are contemned as minifters of the 
€ bafe, by all fuch as pronounce texts of the 
‘ Veda: | 
. 43. OF thofe ignorant priefts, who ferve 
‘ the holy fire for the wealth of a Sudra, the 
£ giver fhall always tread on the foreheads, and 
{ thus pafs over miferies 7m the gloom of death. 
. 44, ‘ Every man, who does not an att preg 
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* fcribed, or does an act forbidden, or is guilty 
f of excefs even in /egal gratifications of the 
* fenfes, muft perform an expiatory penance. 
45. * Some of the learned coifider an expia- 
* tion as confined to involuntary fin; but others, 
£ from the evidence of the Véda, hold it effec- 
* tual even in the cafe of a voluntary offence: | 
46. ¢ A fin, involuntarily committed, is re- 
‘ moved by repeating certain texts of the {crip~ 
£ ture; but a fin committed intentionally, 
* through ftrange infatuation, by harfh penances 
¢ of different forts. | 
47. ‘Ir a twiceborn man, by the will of 
¢ Gop in this world, or from his natural birth, 
«have any corporeal mark of an expiable fin 
‘ committed in this or a former ftate, he mutt 
© hold no intercourfe with the virtuous, while 
€ his penance remains unperformed. | 
48. © Some evilminded perfons, for fins com- 
¢ mitted in this life, and fome for bad. a¢tions 
‘ina preceding ftate, fuffer a morbid change 
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in their bodies: | 
49. ‘A ftealer of gold from a Brahmen has 
$ whitlows on his nails; a drinker of {pirits, 
€ black teeth; the flayer of a Brahmen, a ma- 
‘ rafmus; the yiolator of his guru’s bed, a de- 
‘ formity in the generative organs ; | 

so. ‘ A malignant informer, fetid ulcers in 
¢ his noftrilss; a falfe detractor, ftinking breath; 
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‘a ftealer of grain, the defeét of fome limb; a 
« mixer of bad wares with good, fome redundant 
‘ member; 

gr. © A ftealer of dreffed grain, bein 
¢a ftealer of holy words, or an unauthorized 
‘ reader of the feriptures, dumbnefs; a ftealer 
‘ of clothes, leprofy; a horifeftealer, lamenefs; 

52. ©The ftealer of a lamp, total blindnefs ; 
‘the mifchievous extinguifher of it, blindnefs 
‘in one eye; a delighter in hurting fentient 
‘creatures, perpetual illnefs; an adulterer, 
* windy {welling in his limbs: 

53. © Thus, according to the diverfity of ac- 
‘ tions, are born men defpifed by the good, ftupid, 
‘ dumb, blind, deaf, and deformed. 

54. © Penance, therefore, muft invariably be 
‘ performed for the fake of expiation; fince 
‘they, who have not expiated their fins, will 
‘ again fpring to birth with difgraceful marks. 

55. §Kituine a Bréhmen, drinking for- 
*bidden liquor, ftealing gold from a prieft, 
‘adultery with the wife of a father, natural or 
‘ fpiritual, and affociating with fuch as commit 
‘ thofe offences, wife legiflators muft declare to 
“ be crimes in the higheft degree, zm re/pedt of 
‘ thofe after anil but le fi than inceft in @ 
‘ direct line, and fome others. 

56. * Farse boafting of a high tribe, malig- 
‘ nant information, before the king, of a crimis 
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* nal who muft Juffer death, and falfely accufinga 
‘ {piritual preceptor, are crimes zn the fecond dee 
* gree, and nearly equal to killing a Brdhmen, 

57. * Forgetting the texts of icripture, fhow~ 
‘ing contempt of the Véda,. giving falfe evi- 
“dence without a bad motive, killing a friend 
©“ without malice, eating things prohibited, or, 
‘from their manifeft impurity, unfit to be tafted, 
‘ are fix crimes nearly equal to drinking {pirites 
* but perjury and homicide require in atrocious cafes 
* the harfheft expiation. 

58. ‘ To appropriate a thing depofited or 
‘lent for a time, a human creature, a horfe, 
‘ precious metals, a field, a diamond, or any 
* other gem, is nearly equal to ftealing the gold 
© of a Brahmen. 

59. * Carnal commerce with fifters by the 
‘fame mother, with little girls, with women 
‘of the loweft mixed clafs, or with the wives 
‘ of a friend or of a fon, the wife muft confider 
* as nearly equal to a violation of the paternal 
€ bed. 

60. ¢ StayinG a bull or cow, facrificing 
‘ what ought not to be facrificed, adultery, fell- 
‘ ing onefelf, deferting a preceptor, a mother, 
‘a father, or a fon, omitting to read the {crip- 
* ture, and negle& of the fires prefcribed by the 
* Dhermafaftra only, | 

61. * The marriage of a younger brother be- | 
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fore the elder, and that elder’s omiffion to 
‘ marry before the younger, giving a daughter 
‘to either of them, and officiating at their 
* nuptial facrifice, 

62. * Defiling a damfel, ufury, want of per- 
* fet chaftity in a ftudent, felling a holy = 
* or ie a wife, or a child, 

63. ‘ Omitting the facred inveftiture, aban- 
¢ doning a kinfman, teaching the Véda for hire, 
.¢ learning it from a hired teacher, felling com~ 
* modities, that ought not to be fold, 

64. © Working in mines of any fort, engaging 
¢in dykes, bridges, or other great mechanical 
‘works, fpoiling medicinal plants repeatedly, 
*fubfifting by the barltry of a wife, offering 
‘ facrifices and preparing charms to deftroy the 
© innocent, 

65. * Cutting down green trees for firewood, 
‘performing holy rites with a felffh view 
‘ merely, and eating prohibited food once with- 
* out a previous defign, 

66. * Neglecting to keep up the wend 
‘ fire, ftealing any valuable thing befides gold, 
¢ nonpayment of ¢he three debts, application to 
‘ the books of a falfe religion, and exceffive at- 
¢ tention to mufick or dancing, 

67. * Stealing grain, bafe metals, or cattle; 
‘familiarity dy the twicedorn with women, who 
¢ have drunk. inebriating liquor, killing withoug 
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‘'malice, a woman, a Sudra, a Vaifya, or a Cfba- 
© triya, and denying a future ftate of rewards 
‘and punifhments, are all crimes in the third 
‘ decree, Sut higher or lower agcording to circum 
« flances.: | 

68. ‘ GrvinG pain to a Brahmen, {melling at 
‘any fpirituous liquor or any thing extremely 
‘ fetid and unfit to be fmelt, cheating, and un~ 

‘ natural practices with a male, are ‘coniidered 
“as caufing a lofs of clafs. | 
6g. § To kill an afs, a horfe, acamel, a deer, 
‘an elephant, a goat, a fheep, a fifth, a fnake, or 
‘a buffalo, is declared an offence, which de- 
‘ grades the killer to a mixed tribe. 

70. ‘ ACCEPTING prefents from defpicable 
‘men, illegal traffick, attendance on a Sidra 
*mafter, and fpeaking falfehood, muft be con- 
‘ fidered as caufes of exclufion from focial re- 
© pafts. 

71. §KriLLine ati infect, {mall or large, a 
‘ worm, or a bird, eating what has been brought 
‘in the fame bafeet with fpirituous liquor, fteal- 
‘ing fruit, wood, or flowers, and great pertur- 
‘bation of mind on trifling occafions, are of= 
© fences which caufe defilement. ‘ 

72. © You thall now be completely inftra@- 
‘ed in thofe penances, by which all the fins 
¢ juft mentioned are exrtable. _ 
. 93s ‘Ie a Brahmen have killed a man of the 
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—* facerdotal clafs, without malice prepenfe, the 
« fayer being far fuperior to the flain in good qua- 
* ‘ities, he muft himfelf make a hut in a foreft 
“and dwell in it twelve whole years, fubfifting 
© on alms for the purification of his foul, placing 
* near him, as a token of Ars crime, the full of 
‘ the flain, if he can procure tt, or, if not, any hu- 
‘man feull. The time of penance for the three 
‘ lower claffes muft be twenty four, thirty fix, and 
* forty eight, years. 

74. * Or, if the flayer be of the military clafs, 
*he may voluntarily expofe himfelf as a mark 
“to archers, who know Ais intention; or, ac- 
© cording to circumftances, may caft himfelf head- 
‘long thrice, or even till he die, into blazing 
* fire. 

75. © Or, if he be a king, and flew a prief 
© qwithout malice or knowledge of bis clafs, he may 
“ perform, with prefents of great wealth, one of 
‘the following facrifices; an /wamédha, ora 
‘ Swerjit, or a Gofava, or an Abhijit, or a Vif- 
* wait, or a Trivrit, or an Agnifhtut, 

76. ‘ Or, to expiate the guilt of killing a 
© prieft without knowing him and without defign, 
‘the killer may walk on @ pilgrimage a hundred 
‘ yyjanas, repeating any one of the Védas, eating 
‘ barely enough to fuftain life, and keeping his 
* organs in perfect {ubjeCtion ; | 

77+ ° Or, if in that cafe the flayer be unlearned 
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* but rich, he may give all his property to fome 
« Brdbmen learned in the Véda, or a fufficiency 
‘ of wealth for his life, or a houfe and furniture 
© to hold while he lives: 7 

78. © Or, eating only fuch wild grains as are 
‘ offered to the gods, he may walk to the head 
‘of the river Sarafwati again{t the courfe of 
‘the ftream; or, fubfifting on very little food, 
“he may thrice repeat the whole collection of 
‘ Vedas, or the Rich, Yajufh, and Saman. 
7g. * Or, his hair being fhorn, he may dwell 
near a town, or on paftureground for cows, 
‘or in fome holy place, or at the root of a fa- 
‘cred tree, taking pleaiure in doing good to 
‘cows and to Brahmens; 

80. * There, for the prefervation of a cow 
‘or a Bréhmen, \et him inftantly abandon life; 
‘fince the preferver of a cow or a Brahmen 
‘ atones for the crime of killing a prieft: 

81. * Or, by attempting at leaft three times 
‘ forcibly to recover from robbers the property 
‘of a Brabmen, or by recovering it in one of 
© his attacks, or even: by lofing his life in the 
‘ attempt, he atones for his crime. 

82, © Thus, continually firm in religious 
‘ aufterity, chafte as a {tudent in the firft ance: 
* with his mind intent on virtue, he may ex~ 
_ © piate the guilt of undrfignedly killing a Brabe 
* men, after the twelfth year has expired, 
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83. § Or, if a virtuous Brahmen uninténtions 
* ally kill another, who had no good quality, hé 
‘may atone for his guilt by proclaiming it in 
‘an afflembly of priefts and military men, at 
« the facrifice of a horfe, and by bathing with 
“other Brdhmens at the clofe of the facrifice: 

84. * Briahmens are declared to be the bafis, 
‘and C/hatriyas the fummit, of the legal fy{tem: 
“he, therefore, expiates his offence by fully 
‘ proclaiming it in fuch an aflembly. 

8>5. ‘ From his high birth alone, a Brabmen 
“is an object of veneration even to deities: his 
¢ declarations to mankind are decifive evidence; 
“and the Veda itfelf confers on him that cha- 
© racter. 

86. © Three at leaft, who are learned in the 
¢ Véda, fhould be affembled to declare the proper 
“expiation for the fin of @ prieft, but, for the 
‘ three other claffes, the number mujft be doubled, 
‘tripled, and quadrupled: what they declare 
¢ fhall be an atonement for finners; fince the 
“ words of the learned give purity. 

87. * Thus a Brahmen, who has performed 
“one of the preceding expiations, according to 
‘ the circumftances of the homicide and the cha« 
© radters of the perfons killed and killing, with his 
‘whole mind fixed on Gon, purifies his foul, 
‘and removes the guilt of flaying a man of his 

“own clafs: a 
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88. ‘He muft perform the fame penance 
‘ for killing an embryo; the fex of which was 
‘ unknown, but whofe parents were /acerdotal, 
‘or a military or a commercial man employed 
© in a facrifice, or a Brabmén? woman, who has 
“ bathed after temporary uncleannefs 3 

8g. * And the fame for giving falfe evidence 
“in a caufe concerning land or gold or precious 
“ commodities, and for accufing his preceptor un- 
‘juftly, and for appropriating a depofit, and 
‘for killing the wife of a prieft, who keeps a 
* confecrated fire, or for flaying a friend. 

go. * Such is the atonement ordained for 
‘ killing a prieft wthout malice; but for killing 
‘a Brdbmen with malice prepenfe, this is no 
‘expiation: the term of twelve years muft be 
‘ doubled, or, if the cafe was atrocious, the mur- 
‘ derer muft attually die in flames or in battle. 

gt. ¢ ANy twiceborn man, who has inten- 
* tionally drunk fpirit of rice, through perverfe 
‘delufion of mind, may drink more {pirit in 
‘flame, and atone for his offence by feverely 
* burning his body; 

g2. * Or he may drink boiling hot, until he 
‘die, the urine of a cow, or pure water, or 
“milk, or clarified butter, or juice exprefied 
‘ from cowdung : 

93. ' Or, if he tajted i it unknowingly, he may 
* expiate the fin of drinking {pirituous liquors, 
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‘by eating only fome broken rice or grains of 
‘ tila, from which oil has been extracted, once 
‘every night for a whole year, wrapped in 
‘coarfe vefture of hairs from a cow’s tau, or 
‘ fitting unclothed in his boufe, wearing his locks 
‘and beard uncut, and putting out the flag of 
‘a tavern-keeper. 

94. * Since the fpirit of rice is diflilled from 
‘ the Mala, or filthy refufe, of the grain, and 
‘ fince Mada is alfo a name for fin, let no Braé- 
‘ men, Cfhatriya, or Vaifya drink that {pirit. 
95. ‘ Inebriating liquor may be contidered 
“as of three principal forts; that extracted from 
“dregs of fugar, that extracted from bruifed 
“rice, and that extra¢ted from the flowers of 
‘the Madhuca: as one, fo are all; they fhall 
‘ not be tafted by the chief of the twiceborn. 

96. ‘ Thofe liquors, and ezght other forts, 
‘with the flefh of animals, and d/ava, the 
‘ moft pernicious beverage, prepared with nar- 
‘ cotick drugs, are {wallowed at the juncates of 
‘ Yacfhas, Racfbafas, and Pifachas: they hall 
‘not, therefore, be tafted by a Brahmen, who 
‘ feeds on clarified butter offered to gods. 

97. ‘ A Brahmen, {tupefied by drunkennefs, 
* might fall on fomething very impure, or might 
‘even, when intoxicated, pronounce a {ecret 
© phrafe of the Veda, or might do fome. other 
‘act, which ought not to be donc. 
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98. ‘ When the divine {pirit, or the kght of 
‘ holy knowledge, which has been infufed into 
‘his body, has once been fprinkled with any 
‘ intoxicating liquor, even his pfieitly charac. 
* ter leaves him, and he finks to the low degree 
© of a Sudra. 

99. § Tuus have been promulgated the va- 
* rious modes of expiation for drinking fpirits: 
‘I will next propound the atonement for fteal- 
‘ing the gold of a prieft to the amount of a {ue 
* verna, 

100. * Hg, who has purloined the gold of a 
¢ Brdbmen, muft haften to the king, and pro- 
‘claim his offence; adding, ‘* Inflict on mé¢ 
* the punifhment due to my crime.” | 

ror. * Then fhall the king himfelf, taking 
* from him an iron mace, which the criminal muft 
* bear on his fboulder, ftrike him with it once ; 
‘and by that ftroke, whether he die or be only 
‘ Jeft as dead, the thief is releafed from fin: a 
‘ Brédhmen by rigid penance alone can expiate 
‘ that offence; another twiceborn man may aifo 
‘ perform fuch a penance at his election. 

102, * The twiceborn man, who defires to 
‘remove by aultere devotion the taint caufed 
‘by ftealing gold, muft perform in a foreft, co~ 
¢ vered with a mantle of rough bark, the pe- 
“nance defore ordained for nim, who wrthout 
* malice prepenfe has killed a Brdbmen. 
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103. * By thefe expiations may the twicebora 
‘atone for the guilt of ftealing gold from a 
é prieft; but the fin of adultery with the wife 
‘of a father, natural or fpiritual, they mutt ex- 

‘ piate by the following penances. 

104. * He, who knowingly and aéfually has 
* defiled the wife of his father, /Le deimg of the 
‘ fame cla/s, mutt extend himfelf on a heated 
‘iron bed, loudly proclaiming his guilt; and, 
‘ there embracing the red-hot iron image of a 
‘ woman, he fhall atone for his crime by death; 

105. * Or, having himfelf amputated his 
£ penis and fcrotum, and holding them in his 
‘fingers, he may walk in a direét path toward 
‘ the fouthweft, or the region of Nirriri, un- 
‘ til he fall dead on the ground: 

106. ¢ Or, if he had miftaken ber for another 
‘woman, he may perform for a whole year, 
‘ with intenfe application of mind, the penance 
‘ prajapatya, with part of a bed, or a human 
* bone, in his hand, wrapped in vefture of coarfe 
‘bark, letting his hair and beard grow, and 
‘ living in a deferted foreft : 

107. § Or, if fhe was of a lower clafs. and a 
‘ corrupt woman, he may expiate the fin of vio- 
‘lating the bed of his father, by continuing the 

‘ penance chandrdyana for three mS al-: 
‘ ways mortifying his body by eating only fo-: 
‘ reft herbs, or wild grains boiled in water. 
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108, * By the preceding penances may fin- 
ners of the two higher degrees atone for their 
guilt; and the lefs offenders may exopiate theirs 
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* by the following aufterities. 
rog. ‘He, who has committed the fmaller 


offence of killing a cow without makce, mult 
drink for the firft month barleycorns boiled 
“ foft in water; his head muft be fhaved ens 
tirely; and, covered with the hide of the flain 
‘ cow, he mutt fix his abode on her late patture 
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* ground: 

110. ‘He may eat a moderate quantity of 
wild grains, but without any factitious falt, 
for the next two months at the time of each 
fourth repaft, on the evening of every fecond 


‘ day; regularly bathing in the urine of cows, 
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and keeping his members under controul: 

111. © All day he muft wait on the. herd, 
and ftand quaffing the duft raifed dy their 
hoofs; at night, having fervilely attended and 
ftroked and faluted them, he muft furround 
them with a fence, and fit near to guard 
them: 

112. * Pure and free from paffion, he muft 
“ ftand, while they fland; follow them, when 
they move together ; and lic down by — 
when they lie down: 

113. ‘Should a cow be fick or terrified by 
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* tigers or thieves, or fall, or ftick in mud, he 
¢ mutt relieve her by all poffible means: 

114, © In heat, in rain, or in cold, or while 
¢ the blaft furioufly rages, let him not feek his 
* own fhelter, without firft fheltering the cows 
“to the utmoft of his power. 

115. § Neither in his own houfe, or field, or 
* floor for treading out grain, nor in thofe of 
‘any other perfon, let him fay a word of a 
* cow, who eats corn or gra/s, or of a calf, who 
‘drinks milk: 

116. * By waiting on a herd, according to 
‘ thefe rules, for three months, the flayer of a 
‘ cow atones for his guilt; 

117. ‘ But, his penance being performed, 
‘he muft give ten cows and a bull, or, his 
‘ftock not being fo large, muft deliver all he 
‘ poffeffes, to fuch as beft know the Véda. 

118. ‘ Tue preceding penances, or that called 
‘ chandrdyana, mutt be performed for the abfo- 
© lution of all twiceborn men, who have com- 
‘ mitted fins of the lower or third degree; ex- 
* cept thofe, who have incurred the guilt of an 
* avacirna; 

11g, ‘ But he, who has become Avacirni, muft 
‘ facrifice @ b/ack or a oneeyed afs, by way of a 
‘ meatoffering to Nirritt, patrone/s of the fouth- 
-* wef, by night in a place where four ways meet: 
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20. § Let. him daily offer to her in fire the 
‘ fat of that afs, and, at the clofe of the ceremony, 
“let him offer clarified butter, with the holy 
“text Sem and fo forth, to PAVANA, to INprRa, 
“to VRIHASPATI, and to AGNI, regents of 
‘ wind, clouds, a planet, and fire. 
121. ©A voluntary effufion, xaturally or 
‘ otherwife, of that which may produce a man 
‘by atwiceborn youth during the time of his 
“ ftudentthip or defcre marriage, has been pre- 
“nounced @vacirna, or a violation of the rule 
‘prefcribed for the frft order, by fages, who 
‘knew the whole fyftem of duty, and uttered 
‘the words of the Veda. 

122. ‘To the four deities of puri ification, 
‘Marutra, Inpra, VrinasPATi, AGNI, 
* goes all the divine light, which the Véda had 
‘imparted, from the ftudent, who commits the 
“foul fin avacirna; | 

123. ‘ But, this crime having actually been 
‘committed, he muft go begging to feven 
‘ houfes, clothed only with the hide of the /a- 
‘ eriiced afs, and openly proclaiming his act: 

124. ‘Eating a fingle meal begged from 
“them, at the regular time of the day, that zs, 
‘in the morning or evening, and bathing each 
‘ day at the three Javanas, he thall be abfolved 
* from his guilt at the end of one Bcd 
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125. ‘He, who has voluntarily committed 
‘any fin, which caufes a lofs of clafs, muft per- 
‘form the ‘tormenting penance, thence called 
‘ fantapana; or the prajapatya, if he encnase 
¢ sdaiiaposeigs 

126. ‘ For fins, which degrade to a ‘el 
* clafs, or exclude from fociety, the finner muft 
¢ have recourfe to the /uner expiation chandray- 
‘ana for one month: to atone for acts, .which 
$ occafion defilement, he muft {wallow nothing 
¢ for three days but hot barleygruel. 

127, § For killing intentionally a virtuous 
* man of the military clafs, the penance muft be 
‘a fourth part of that ordained for killing a 
* prieft; for killing a Vasfya, only an eighth; 
¢ for killing a Sidra, who had been conftant in 
‘di re his duties, a fixteenth part: 

128, ‘ But, if a Brabmen kill a Cfhatriya 
* without malice, he muft, after a full perform- 
* ance of his religious rites, give the priefts one 
§ bull together with a thoufand cows; 

129, § Or he may perform for three years 
‘the penance for flaying a Braéhmen, mortify- 
* ing his organs of fenfation and action, letting 
‘his hair grow long, and living remote from 
* the town, with the root of a tree for:his man- 
? fion, 

#30, Hf he kill without malice a Vai ifya, who 
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* had a good moral character, he may perform 
‘the fame penance for one year, or give the 
‘ priefts a hundred cows and a bull: 

131. * For fix months muft he perform this 


‘ whole penance, if without intention he killa Si- 


‘dra; or he may give ten white cows and a 
‘ bull to the priefts. 

132. ‘If he kill 4y defign a cat, or an ich- 
‘neumon, the bird Cha/ha, or a frog, a dog, a 
‘jizard, an owl, or a crow, he muft perform 
‘the ord:mary penance required for the death of 
‘a Sudra, that is, the chéndrayana: 

133. ‘Or, if be kill one of them undefignedly, 
‘he may drink nothing but milk for three days 
‘and nights, or each night walk a yogan, or 
‘ thrice bathe in a river, or filently repeat the 
‘text on the divinity of water; that zs, if he be 
‘ difabled by real infirmity from performing the 
« firft mentioned penances, be may bave recourfe to 
« the next in order, 

134. ‘A Brabmen, if he killa Salle muft 
‘ sive to fome prieft a hoe, or tronbeaded flick ; if 
© an eunuch, a load of riceftraw, and a md/ba of 
* lead; 

136. ‘If a boar, a pot of clarified butter; if 
“the bird stiri, a drona of tua feeds: if a par- 
‘rot, a fteer two years old; if the waterbird 
‘ crauncha, a fteer aged three years: 

136. * If he kill ¢ goo/e, ora phenicopteros, a 
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‘ heron, or cormorant, a bittern, a peacock, an 
| * ape, a hawk, or a kite, he muft give a cow to 
‘fome Brabmen : . 
137. ‘If he kil a hicrfa, te wk give a 

‘mantle; 1f an elephant, five black bulls; if a 
* goat or a fheep, one bull; if an afs, a calf one 

* year old: 

- 438. ‘If he kill a carnivorous: wild beaft, he 
‘ muft give a cow with abundance of milk; if a 
¢ wild beaft not carnivorous, a fine heifer; and 
‘a ractica of gold, if he flay a camel: 

139. ‘If he kill a woman of any c/afs caught 
‘in adultery, he muft give as an expiation, in 
“the direct order of the four claffes, a leathern 
* pouch, a bow, a goat, and a fheep. 

140. * Should a Brabmen be unable to expi- 
“ate by gifts the fin of killing a fnake and the 
* yeft, he muft atone for his guilt by perform- 
‘ing, on each occafion, the penance prajapatya. 

141. § For the flaughter of a thoufand {mall 
animals which have bones, or for that of 
¢ bonelefs animals enow to fill a cart, he muft 
‘ perform the chdndrdyana, or common penance 
‘ for killing a Sddra; 

142. ‘But, for killing boned animals, he 
‘ muft alfo give fome trifle, as a pana of copper, 
“to a Brabmen: for killing thofe without bones, 
‘he may be abfolved by holding his breath, af 
* the clofe of his penance, while he thrice repeats 
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. “the géyatri with i rts ‘beady the :prani, and the 
‘vy@britis, 
143. * For cutting once without malice trees 
‘yielding fruit, fhrubs with many crowded 
‘ ftems, creeping or climbing plants, or fuch as 
‘ grow again when cut, if they were in bloffom 
© when he hurt them, he muft repeat a hundred 
“texts of the Véda. 
sag. © For killing infeé&ts of any fort bred in 
‘rice or other grains, or thofe bred in honey or 
¢ other fluids, or thofe bred in fruit or flowers, 
‘ eating clarified butter is a full expiation. 

145. ‘if a man cut, wantonly and for no 
‘good purpofe, fuch graffes as are cultivated, 
‘or fuch as rife in the foreft fpontaneoufly, he 
¢ muft wait on a cow for one day, nourifhed by 
* milk alone. 

146. ‘ By thefe penances may mankind atone 
‘ for the fin of injuring fenticnt creatures, whe- 
* ther committed by defign or through inadvert- 
‘ence: hear now what penances are ordained 
‘for eating or drinking what ought not to be 
* tafted. 

147. * He, who drinks jatidiendilies any fpi- 
‘rit but that of rice, may be abfolved by a new 
‘ inveftiture with the facrificial ftring: even for 
* drinking intentionally 44e weaker forts of fpirit, 
“a penance extending to death muft not (as the 
‘law is now fixed) be prefcribed. 
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148. ‘For drinking water which has ftood 
‘in a veffel, where fpirit of rice or any other 
‘ fpirituous liquor‘had been kept, he muft {wal- 
‘low nothing, for five days and nights, but the 
‘ plant /anc’ bapufbpi boiled in milk: 

149. ‘If he touch any {pirituous liquor, or 
* give any away, or accept any in due form, or 
“with thanks, or drink water left by a Sudra, 
‘he muft fwallow nothing, for three days and 
‘nights, but cus’a-grafs boiled in water. 

150. * Should a Brahmen, who has once taft- 
© ed the holy juice of the moonplant, even {mell 
‘the breath of a man who has been drinking 
“ fpirits, he muft remove the taint by thrice re- 
‘peating the gayatri, while he fupprefles his 
‘breath in water, and by eating clarified butter 
‘ after that ceremony. 

15%. ‘ Ir any of the three twiceborn clafles 
‘have tafted unknowingly human ordure or 
‘urine, or any thing that has touched {pirituous 
‘liquor, they muft, after a penance, be girt 
* anew with the facrificial thread ; 

152. * But, in fuch new inveftiture of the 
“twiceborn, the partial tonfure, the zone, -the 
¢ ftaff, the petition of alms, and the ftridt rules 
* of abftinence, need not be renewed. 

153. ‘SHou,pD one of them eat the food of 
*thofe perfons, with whom he ought never to 
‘eat, or food left by a woman or a Sddra, or 
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« any prohibited flefh, he muft drink batleygruel 
‘ only for feven days and nights. 

154. ‘If a Brabmen drink fweet liquors. 
‘turned acid, or aftringent juices from impure 
‘fruits, he becomes unclean, as long as thofe 
* fluids remain undigefted. 

155. ‘ Any twiceborn man, who dy accident 
‘has tafted the dung or urine of a tame boar, 
*an afs, a camel, a fhakal, an ape or a crow, 
“ muft perform the penance chdndrayana: 

156. ‘If he tafte dried flefhmeat, or mufh- 
‘rooms rifing from the ground, or any thing 
‘brought from a flaughter-houfe, though he 
“knew not whence it came, he muft perform 
‘the fame penance. 

157. ‘ For knowmgly eating the fleth of car- 
‘nivorous beafts, of town-boars, of camels, of 
‘ gallinaceous birds, of human creatures, of 
‘ crows, or of affes, the penance ‘aptacrich bra, 
‘or burning and fevere, is the only atonement. 

158. ‘ A Brahmen, who, before he has com- 
‘pleted his theological ftudies, eats food at 
‘monthly obfequies to one anceflor, muft fait 
‘three days and nights, and {fit in water a day: 

15g. ‘ But a ftudent in theology, who at any 
“time unknowingly taftes honey or flefh, muft 
“ perform the loweft penance, or the prajdpatya, 
¢ and proceed to finith his Mudentthip. 

160. ‘ Having eaten what has been left by a 
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‘ cat, a crow, a moufe, a dog, or an ichneumon, 
‘or what has even been touched by a.loufe, he 
‘muft drink, boiled. in water, the plant sa 
‘ mufuverchald. 

161. ‘ By the man, who feeks sane af foul, 
‘no forbidden food mutt be tafted: what. he has 
‘undefignedly fwallowed he muft inftantly 
“vomit up, or muft purify himfelf with ipeed 
‘ by legal expiations. | 

162. ‘Such, as have been declared, are the 
‘various penances for eating prohibited food: 
‘hear now the law of penance for an expiation 
‘ of theft. 

163. ‘ Tue chief of the twiceborn, having 
* voluntarily ftolen fuch property, as grain, raw 
‘or dreffed, from the houfe of another Brdé- 
‘ men, fhall be abfolved on performing the pe~ 

*‘ nance prajapatya for a whole year; 

164. ‘ But the penance chdndrdyana muft be 
‘performed for ftealing a man, woman, or 
‘child, for feizing a field, or a houfe, or for 
‘taking the waters of an enclofed pool or well. 

165. ‘ Having taken goods of little value 
‘from the houfe of another man, he muft pro- 
‘cure abfolution by performing the penance 

‘ féntapana; having firft:. weftored,:. as the pent. 
‘ tent thief always muft, the goods that he — 

166. * For taking what may be eaten, or 

‘what may be fipped, :a carriage, a nee a 
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‘feat, roots, flowers, or fruit, an atonement 
‘may be made by {wallowing the five pure 
‘things produced from a cow, or milk, curds, 
* butter, urine, dung: 

167. ‘ For ftealing grafs, wood, or trees, rice 
‘in the hufk, molaffes, cloth or leather, fifh, or 
‘other animal food, a ftrict faft muift be kept 
‘three days and three nights. 

168. ‘ For ftealing gems, pearls, coral, cop- 
‘per, filver, iron, brafs, or ftone, nothing but 
“broken rice muft be fwallowed for twelve 
‘ days; 

169. ‘ And nothing but milk for three days, 
© if cotton, or filk, or wool had been ftolen, or 
‘a beaft either with cloven or uncloven hoofs, 
‘or a bird, or perfumes, or medicinal herbs, or 
‘ cordage. 

170. * By thefe penances may a twiceborn 
©man atone for the guilt of theft; but the fol- 
“lowing aufterities only can remove the fin of 
‘ carnally approaching thofe, who muft not be 
‘ carnally approached. 

171. ‘Hr, who has wafted his manly - 
‘ ftrength with fifters by the fame womb, with 
¢‘ the wives of his friend or of his fon, with girls 
‘under the age of puberty, or with women of 
‘the loweft claffes, muft perform the penance 
¢ ordained for defiling the bed of a preceptor: 

172. ‘He, who has carnally known the 
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“courfe, the penance ordained for that finner 
‘ himfelf. | | 

183. ‘ The /apindas and famdnodacas of a man 
‘degraded, for a crime in the firft degree, muk 
‘ offer a libation of water to his manes, as if he 
‘were naturally dead, out of the town, in the 
‘ evening of fome inaufpicious day, as the ninth 
‘ of the moon, his paternal kinfmen, his offciat- 
‘ing prieft, and his fpiritual guide being prefent. 

184. ‘A female flave muft kick down with 
‘her foot an old pot filled with water, which 
‘had for that purpofe been placed towards the 
‘ fouth, as if it were an oblation for the dead; 
‘ and all the kinfmen, in the nearer and remoter 
‘ degrees, muft remain impure for a day and a 
‘ night: 

i185. ‘ They muft thenceforth defift from 
‘{peaking to him, from fitting in his company, 
‘irom delivering to him any inherited or other 
‘ property, and from every civil or ufual atten- 
‘ tion, as inviting him on the firft day of the year, 
‘ and the Like. 

186. * His right of primogeniture, 7 he was 
‘an elder brother, muft be withholden from 
‘him, and whatever perquifites arife from pri- 
‘ority of birth: a younger brother excelling 
“him in virtue, muft appropriate the fhare of 
‘ the firftborn. 
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187. ‘ But, when he has performed his due 
‘penance, his kinfmen and he muft throw 
© down a new veflel full of water, ufter having 
‘ bathed together in a pure pool 7 

188. * Then muft he caft that veffel into the 
‘water; and, having entered his houfe, he may 
‘ perform, as before, all the acts incident to his 
‘ relation by blood. 

189. ‘ The fame ceremony mutt be perform- 
“ed by the kindred even of women degraded, 
‘for whom clothes, dreffed rice, and water muft 
‘be provided ; and they muft dwell zz 4uts near 
‘the family houtfe. 

190. * With finners, whofe expiations are 
‘unperformed, let not aman tranfa&t bufinefs 
‘of any kind; but thole, who have performed 
‘their expiations, let him at no time re- 
‘ proach: 

1gt. Let him not, however, live with thofe, 
‘who have flain children, or injured their bene- 
‘factors, or -killed fuppliants for protection, or 
‘put women to death, even though fuch offend- 
‘ ers have been legally purified. 

192. * Tuose men of the twiceborn clafies, to 
“whom the gayatr? has not been repeated and 
* explained, according to law, the allembly muift 
‘caufe to perform three prajdpatya penances, 
“and afterwards to be girt with the facrificial 
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193. ‘ And the fame penance they muft pre- 
“f{cribe to fuch twiceborn men, as are anxious 
‘to atone for fome illegal act, or a neglect of 
‘ the Véda, 

194. ° If priefts have accepted any property 
‘from bafe hands, they may be abfolved by re- 
‘ linquifhing the prefents, by repeating myfteri- 
* ous texts, and by acts of devotion : 

195. ‘ By three thoufand repetitions of the 
‘ gayatri with intenfe application of mind, and 
‘ by fubfilting on milk only for a whole month 
‘in the pafture of cows, a Brabmen, who has. 
“received any gift from a bad man, or a bad 
© oift from any man, may be cleared from fin. 

196. * When he has been mortified by abfti- 
‘“nence, and has returned from the pafturage, 
‘Jet him bend low to the other BrahSmens, who 
‘muft thus interrogate him: “ Art thou really 
“ defirous, good man, of readmiffion to an 
‘“‘ equality with us?’ 

197. ‘If he anfwer in the affirmative, let 
‘him give fome grafs tc the cows, and in the 
‘place, made pure by their having eaten on it, 
‘let the men of his clafs give their affent to his 
‘readmiflion, . 

198. § He, who has officiated at a facrifice 
‘ for outeafts, or burned the corpfe of a ftranger, 
‘or performed rites to deftroy the innocent, or 
‘made the impure facrifice, called ima, may 
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‘expiate his guilt by three prdjdpatya pe- 
* nances. | 

199. ‘A TWICEBORN man, whe has rejeQt- 
‘ed a fuppliant for his protection, or taught the 
‘ Veda on a forbidden day, may atone for his 
‘ offence by fubfifting a whole year on barley 
* alone. 

200. ‘ Hg, who has been bitten by a dog, a 
‘ fhakal, or an afs, by any carnivorous animal . 
‘frequenting a town, by a man, a horfe, a 
‘camel, or a boar, may be purified by ftop- 
‘ping his breath during one repetition of the 
 gayatrt. 

201. © To eat only at the time of the fixth 
‘meal, or on the evening of every third day, for a 
‘month, to repeat a Sanbitd of the Vedas, and 
‘to make ezg/t oblations to fire, accompanied 
‘with esght holy texts, are always an expiation 
‘for thofe, who are excluded from fociety at 
* repatts. 

202. ‘ SuouLp a Brahmen voluntarily afcend 
‘a carriage borne by camels or drawn by afles, or 
‘ defignedly bathe quite naked, he may be ab- 
‘folved by one fupprefflion of breath, while he 
‘ repeats in his mind the moft holy. text. 

203. ‘He, who has made any excretion, 
‘being greatly prefied, either-witheut water 
“near bin, or in water, may be. purihed by 
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‘bathing in his clothes out of town, and by 
‘ touching a cow. 

204. ‘ For an omiffion of the aéts, which 
‘the Véda commands to be conftantly perform- 
‘ ed, and for a violation of the duties prefcribed 
* to a houlekeeper, the atonement 1s fatting one 
“ day. 

205. ° Hr, who fays hufh or pifh to a BraA- 
‘men, or thou to a fuperior, mutt immediately 
‘ bathe, eat nothing for the reft of the day, and 
© appeafe him by clafping his feet with refpect- 
* ful falutation. 

206. ¢ For ttriking a Brdbmen even witha 
* blade of grafs, or tying him by the neck with 
‘a cloth, or overpowering hin in argument, 
‘and adding contemptuous words, the offender 
‘ muft foothe him by falling proftrate. 

207. * An aflaulter of a Brahmen, with intent 
* to kill, fhall remain in hell a hundred years; 
for actually ftriking him wth the lke imtent, a 
* thoufand: 

208. * As many {mall pellets of duft as the 
‘blood of a Brahbmen collects on the ground, 
‘ for fo many thoufand years muft the fhedder 
© of that blood be tormented in hell. 

209. ‘ For a fimple affault, the firft or com-~ 
‘mon penance muft be performed ; for a bat- 
‘ tery, the third or very f{evere penance; but 
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for fhedding blood, without killing, both of 
thofe penances. : 

210. § To remove the fins, for which no 
particular penance has been ordained, the 
affembly muft award a fit expiation, confider- 
ing the ability of the finner to perform it, and 
the nature of the fin. 

211. ‘ THOSE penances, by which a man 
may atone for his crimes, I now will defcribe 
to you; penances, which have been perform- 
ed by deities, by holy fages, and by forefathers 
of the human race. 

212. ‘ WHEN a twiceborn man performs 
the common penance, or that of PRAjaA'PATI, 
he muft for three days eat only in the morn- 
ing; for three days, only in the evening; for 
three days, food unafked but prefented to bim; 
and for three more days, nothing. 

213. ‘ Eating for a whole day the dung and 
urine of cows mixed with curds, milk, cla- 
rified butter, and water boiled with cus‘a-grafs, 
and then fafting entirely for a day and a night, 
is the penance called Sdntapana, either from 
the devout man SANTAPANA, or from for- 
menting. 

214. § A twiceborn man performing the pe- 
nance, called very fevere, i refpect of the com- 
mon, mult eat, as before, a fingle mouthful, or 
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‘a ball of rice as large as a hen’s egg, for three 
‘times three days; and for the lait three days, 
‘ muft wholly abftain from food. 

215. ‘A BraAmen, performing the ardent 
« penance, muft {wallow nothing but hot water, 
‘hot milk, hot clarified butter, and hot {fteam, 
‘each of them for three days fucceflively, per- 
‘forming an ablution, and mortifying all his 
“ members. 

216, * A total faft for twelve days and nights, 
‘by a penitent with his organs controlled and 
‘ his mind attentive, is the penance named pa- 
‘ raca, which expiates all degrees of guilt. 

217, © If he dimin:fh his food by one mouth- 
‘ful each day during the dark fortnight, eatmng 
‘ fifteen mouthfuls on the day of the oppofition, and 
‘increafe it zz the fame proportion, during the 
‘bright fortnight, fa/fing entirely on the day of 
“ the conjunction, and perform an ablution regu- 
‘larly at funrife, noon, and funfet, this is the 
* chandrdyana, or the lunar penance: 

218. * Such is the penance called ant-fhaped 
‘ or narrow in the middle; but, if he perform the 
‘ barley-fhaped or broad in the middle, he mutt 
‘obferve the fame rule, beginning with the 
*bright halfmontb, and keeping under com- 
* mand his organs of adtion and fenfe. 

219. * To perform the lunar penance of an 


AND EXPIATION. ; 121 


*anchoret, he muft eat only eight mouthfuls. 
‘ of foreft grains at noon for a whole month, tak- 
* ing care to fubdue his mind. 

220. ‘Ifa Brahmen eat only four mouthfuls 
‘at funrife, and four at funfet, for 2 month, 
‘keeping his organs controlled, he performs 
* the lunar penance of children. 

221. * He, who, for a whole month, eats no 
‘more than thrice eighty mouthfuls of wild 
‘grains, as he happens by any means £0 meet 
© with them, keeping his organs in fubjection, 
‘ fhall attain the fame abode with the regent of 
* the moon: 

222. * The eleven Rudras, the twelve A/di= 
‘ tyas, the eight Vafus, the Maruts, or genii of 
‘the winds, and the feven great Rifbis, have 
“performed this lunar penance as a {fecurity 
‘from all evil. 

223. ‘ The oblation of clarified butter to fire 
‘ muft every day be made by ¢4e penitent him- 
‘felf, accompanied with the mighty words 
‘ carth, fky, heaven; he mutt perfectly abftain 
* from injury to fentient creatures, from falfe- 
‘hood, from wrath, and from all crooked 
* ways. 

224. * Or, thrice each dav and thrice each 
* night fora month, the penitent may plunge 
‘into water clothed in his mantle, and at no 
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‘time converfing with a woman, a Sédra, or 
‘an outcatt. | 
225. ‘ Let him be always in motion, fitting 
‘ and rifing alternately, or, if unable ¢o de thus 
‘ reftlefs, let him fleep low on the bare ground; 
‘chafte as a {tudent of the Veda, bearing the 
‘facred zone and ftaff, fthowing reverence to 
‘ his preceptor, to the gods, and to prietts ; 
— 226. § Perpetually muft he repeat the cayatr7, 
‘and other pure texts to the beft of his know- 
‘ledge: thus in all penances for abtolution from 
“fin, muft he vigilantly employ himielf, 

227. * By thefe expiations are twiceborn 
‘men abfolved, whofe offences are publickly 
“known, and are mifchievous by their example ; 
‘ but for fins not publick, the aflembly of priefts 
‘muft award them penances, with holy texts 
‘ and oblations to fire. 

228. * By open confeffion, by repentance, 
‘by devotion, and by reading the icripture, a 
‘finner may be releafed from his guilt; or by 
‘almfgiving, in cafe of his inability to perform 
* the other acts of religion. 

229. ‘in proportion as a man, who has 
‘committed a fin, fhall truly and voluntarily 
“confefs it, fo far he is difengaged from that 
‘ offence, like a {nake from his flough ; 

230. * And, in proportion as his heart fin- 
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* cerely loathes his evil deed, fo far fhall his 
‘ vital {pirit be freed from the taint of it. 
231. * If he commit fin, and actuallyrepent, 
‘that fin fhall be removed frcm him; but if 
‘he merely fay, “I will tin thus no more,” 
he can only be releafed -by an aétual abfti- 
‘nence from guilt. 
232. * Thus revolving in his mind the cer- 
‘ tainty of retribution in a future ftate, let him 
‘be conftantly good in thoughts, words, and 
‘ action. 
233. ‘If he defire complete remiffion of any 
‘ foul a&t which he has committed, either igno- 
‘ rantly or knowingly, let him beware of com- 
‘mitting it again: for the fecond fault bis pe- 
“nance muft be doubled. 
234. ‘If, having performed any expiation, 
‘ he feel not a perfect fatisfaction of confcience, 
‘let him repeat the tame devout aét, until his 
* confcience be pertedtly fatisfied. 
235. ‘ All the blifs of deities and of men is 
‘ declared by fages, who difcern the fenfe of 
‘ the Véda, to have in devotion its caufe, in de- 
* votion its continuance, in devotion its full- 
‘ nets. | | 
236. * Devotion is egual to the performance of 
all duties; it 7s divine knowledge in a Brah- 
* men; it is defence of the people ina C/hatriya; 
¢ devotion is ¢he bufinefs of trade and agriculture 
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‘in a Vaifya; devotion is dutiful fervice in a 
© Sudra. 

237. * Holy fages, with fubdued paffions, 
‘ feeding only on fruit, roots, and air, by devo- 
*tion alone are enabled to furvey the three 
¢ worlds, terre/trial, ethereal, and celeftial, peopled 
¢ with animal creatures, locomotive and fixed. 

238. ‘ Perfect health, or unfailing medicines, 
‘divine learning, and the various mantions of 
¢ deities, are acquired by devotion alone: their 
* efficient caufe is devotion. 

239. * Whatever is hard to be traverfed, what- 
“ever is hard to be acquired, whatever is hard 
* to be vifited, whatever 1s hard to be perform- 
¢ ed, all this may be accomplifhed by truc de- 
©votion; for the difliculty of devotion ts the 
¢ greateft of all. 

a40. ‘ Even finners in the higheft degree, 
¢ and of courfe the other offenders, are ablolved 
‘from guilt by auftere devotion well-pradtited. 

241. ° Souls, that antimate worms, and infects, 
‘ ferpents, moths, bea(ts, birds, and vegetables, 
* attain heaven by the power of devotion. 

242. * Whatever fin has been conceived in 
‘ the hearts of men, uttered in their fpeech, or 
* committed in their bodily acts, they {peedily 
‘ burn it all away by devotion, if they preferve 
* devotion as their beit wealth. 

243. © Of a prieft, whom devotion has purt- 


AND EXPIATION. 195 


© fied, the divine {pirits accept the facrifices, and — 
‘ orant the defires with ample increafe. 

244. ‘Even BRABMA,, lord of creatures, by 
< devotion, ena¢ted this code’of laws; and the 
“ fages by devotion acquired a knowledge of the 
© Vedas. 

245. * Thus the gods themfelves, obferving 
‘in this univerfe the incomparable power of 
«devotion, have proclaimed aloud the tran- 
“ {cendent excellence of pious aufterity. 

246. ‘ By reading each day as much as pof- 
“ fible of the Veda, by performing the jive creat 
* facraments, and by forgiving all injuries, even 
‘fins of the higheft degree thall be foon ef- 
“ faced: 

247. © As fire confumes in an inftant with his 
‘ bright flame the wood, that has been placed 
“on it, thus, with the flame of knowledge, a 
* Bréhmen, who underftands the Féda, confumes 
“all fin. 

248. € Thus has been declared, according to 
‘law, the mode of atoning for open fins: now 
‘Jearn the mode of obtaining abfolution for 
© fecret offences. 

249. § SIXTEEN fuppreffions of the breath, 
“while the holieft of texts 1s repeated with the 
‘ three mighty words, and the triliteral fyllable, 
* continued each day for a month, abfolve even 
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‘the flayer of a Brahmen from his hidden 
‘ faults. 

250. ‘ Even a drinker of fpirituous liquors 
‘is abfolved by repeating each day the text apa 
‘ufed by the fage Caursa, or that beginning 
‘with pref? ufed by VasisuT’HA, or that called 
‘mahitra, or that, of ‘which the firft word is ~ 
¢ [uddhavatyab. 

251. * By repeating each day for a month the 
‘text afyavamtya, or the hymn Szvafancalpa, 
‘the ftealer of gold from a prief{t becomes in- 
‘ {tantly pure. 

252. ‘ He, who has violated the bed of his 
« preceptor, is cleared from fecret faults by re- 
© peating /xteen times a day the text havifhyan- 
: tiya, or that beginning with na tamanbabh, or 
¢ by revolving in his mind the /x¢een holy verfes, 
‘called Paurufba. 

253. * The man, who defires to expiate Azs 
‘ Aidden fins, great and fmall, muft repeat once 
‘a day for a year the text ava, or the text 
© yatcinchtda. 

254. * He, who has accepted an illegal pre- 
¢ fent, or eaten prohibited tood, may be cleanfed 
‘in three days by repeating the text feratfa- 
‘ mandtya. 

255. * Though he have committed many 
‘fecret fins, he fhall be purified by repeating 


AND EXPIATION, =~ 127 


* for a month the text Jémdraudra or the three - 
“texts dryamna, while he bathes in a facred 
« {ftream. 

256. * A grievous offender muft repeat the 
‘ feven verfes, beginning with Inpra, for half 
‘a year; and he, who has defiled water with 
‘any impurity, muft fit a whole year fubfifting 
‘ by alms. 

207. * A twiceborn man, who fhall offer 
‘ clarified butter for a year, with ezgd¢ texts ap- 
‘ propriated to eight feveral oblations, or with 
‘the text va mé, fhall efface a fin even of an 
‘extremely high degree. 

2$8. * He, who had committed a crime of 
‘the firft degree, fhall be abfolved, if he attend 
‘a herd of kine for a year, mortify his organs, 
‘and continually repeat the texts beginning 
‘with pévament, living tolely on food given in 
‘ charity: 

269. ‘ Or, if he thrice repeat a Sunhita of 
‘the Vedas, or a large portion of them with al 
“the mantras and brahmanas, dwelling in a fo- 
‘ reft with fubdued organs, and purified by three 
‘ paracas, he thall be fet free from all fins how 
‘ heinous foever. 

260. * Or he fhall be releafed from all deadly 
‘fins, if he faft three days, with his members 
‘ mortified, and twice a day plunge into water, 
* thrice repeating the text aghamar/bana: 
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261. * As the facrifice of a horfe, the king 
* of facrifices, removes all fins, thus the text 
* aghamarfbana deftroys all offences. 

262. * A prieft who fhould retain in his me- 
“mory the whole Riguéda, would be abfolved 
* from guilt, even if he had flain the inhabitants 
* of the three worlds, and had eaten food from 
© the fouleft hands. 

263. * By thrice repeating the mantras and 
‘ brabmanas of the Rich, or thofe of the Yazu/h, 
* or thofe of the Sdman, with the upanifhads, he 
* fhall perfeétly be cleanfed from every poffible 
© taint: 

264. ‘ As a clod of earth, caft into a great 
© Jake, finks in it, thus is every finful act fub- 
‘merged in the triple Veda. 

265. ‘ The divifions of the Rich, the feveral 
‘branches of the Yaju/h, and* the manifold 
‘ftrains of the Sdman muft be confidered as 
© forming the triple Veda: he knows the Veda, 
* who knows them collectively. 

266. © The primary triliteral fyllable, in 
‘which the three Védas themfelves are com- 
« prifed, muft be kept fecret, as another triple 
* Véda: he knows the Veda, who diftincily 
“knows the myftick fenfe of that word.’ 


sd 
CHAPTER THE TWELFTH. 


On Tranfinigration and final Beatitude. 


1. ¢*(Q THOU, who art free from fin, faid 
‘ the devout fages, thou haft declared the whole 
‘fyftem of duties ordained for the four claffes 
‘of men: explain to us now, from the firft 
‘principles, the ultimate retribution for their 
‘ deeds.’ 

2. Buricu, whofe heart was the pure effence 
of virtue, who proceeded from Menu himfelf, 
thus addreffed the great fages: ‘ Hear the in- 
‘fallible rules for the fruit of deeds in this 
‘ univerfe. | 

3. § Action, either mental, verbal, or cor- 
‘ poreal, bears good or evil fruit, as zt/elfs good 
‘or evil; and trom the actions of men proceed 
‘ their various tran{migrations in the higheft, 
‘the mean, and the loweft degree: 

4. * Of that threefold action, connected with 
bodily fun@tions, difpofed in three claffes, and 
. confifting of ten orders, se it known in this 
‘ world, that the heart is the inftigator. | 
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5. § Devifing means to appropriate the 
¢ wealth of other men, refolving on any forbid- 
‘den deed, and conceiving notions of athei{fm 
‘or materialifm, are the three bad acts of the 
‘mind: | 

6. * Scurrilous language, falfehood, indifcri- 
‘ minate backbiting, and ufelefs tattle, are the 
‘ four bad acts of the tongue: 

+. * Taking effects not given, hurting fentient 
‘creatures without the fanction of law, and 
¢ criminal intercourfe with the wife of another, 
- © are the three bad aéts of the body; and all the 
‘ten have their oppofites, which are good in an 
‘ equal degree. 

8. ‘ A rational creature has a reward or 
‘a punifhment for mental acts, in his mind; 
‘for verbal acts, in his organs of {peech; for 
‘ corporeal acts, in his bodily frame. 

g- ‘ For finful acts moftly corporeal, a man 
‘fhall allume after death a vegetable or mi- 
‘neral form; for fuch acts moftly verbal, the 
‘form of a bird or a beaft; for aéts moftly 
¢ mental, the loweft of human conditions: 

10. * He, whofe firm underftanding obtains 
‘a command over his words, a command over 
‘ his thoughts, and a command over his whole 
‘ body, may juftly be called a tridand}, or triple 


“commander; not a mere anchoret, who bears 
‘ three vifible fiaves. 
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11. § The man, who exerts this triple felf- 
“command with refpec to all animated crea- 
‘tures, wholly fubduirfg both luft and wrath, 
‘ fhall by thofe means attain bedtitude. 

12. * Tuar fubftance, which gives a power 
‘ of motion to the body, the wife call e/hetra- 
‘ jnya, or sivdtman, the vital fpirit; and that 
* body, which thence derives active funé¢tions, 
‘they name Shutdtman, or compofed of elements: 

13. * Another internal fpirit, called mahbat, 
‘or the great foul, attends the birth of all crea- 
“tures imbodied, and thence in all mortal 
‘ forms is conveyed a perception either pleafing 
* or painfal. | 

14. § Thofe two, the vital fpirit and reafon- 
‘able foul, are clofely united with frve ele- 
‘ ments, but connected with the fupreme fpirit, 
‘or divine eflence, which pervades all beings 
‘ high and low: 

15. © From the fubftance of that /upreme 
‘ /pirit are diffufed, Like fparks from fire, innu- 
‘ merable vital {pirits, which perpetually give 
‘ motion to creatures exalted and bafe. | 

16. ‘ By the vital fouls of thofe men, who 
“have committed fins m the body reduced to 
¢ afbes, another body, compofed of nerves with 
‘five fenfations, in order to be fufceptible. of 
‘torment, fhall certainly be affumed after 
* death; 
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17. § And, being intimately umted with 
thofe minute nervous particles, according to 
their diftribution, they fhall feel, in that new 
body, the pangs inflicted in each cafe by the 
fentence of YAMA. 

18. ‘ When the vital foul has gathered the 
fruit of fins, which arife from a love of 
fenfual pleafure, but muft produce miutery, 
and, when its taint has thus been removed, it 
approaches again thofe two moft effulgent 
effences the intellectual foul and the devine fpirit: 

19. ‘They two, clotely conjoined, examine 
without remiffion the virtues and vices of that 
fenfitive foul, according to its union with 
which it acquires pleafure or pain in the pre- 
fent and future worlds. 

20. ‘Ifthe vital fpirit had practifed virtue 
for the moft part and vice in a {mall degree, 
it enjoys delight in celeftial abodes, clothed 
with a body formed of pure elementary par- 
ticles; | 

a1. ‘ But, if it had generally been addiéed 
to vice, and feldom attended to virtue, then 
fha]l it be deferted by thofe pure elements, 
and, having a coarfer body of fenfible nerves, it 
feels the pains to which Yama fhall doom it: 


22. € Having endured thofe torments. ac- 


cording to the fentence of Yama, and its 
taint being almoft removed, it again reaches 
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thofe five pure elements in the order of their — 
natural diftribution. | 

23. ‘Let each man, confidering with his 
inte}lecétual powers thefe migrations of the 
foul according to its virtue or vice, zto a 
region of blifs or pain, continually fix his heart 
on virtue. 

24. * Be it known, that the three qualities 
of the rational foul are a tendency to goodnefs, 
to paffion, and to darknefs; and, endued with 
one or more of them, it remains inceffantly 
attached to all thefe created fubftances: 

25. § When any one of the ¢hrce qualities 
predominates in a mortal frame, it renders 

the imbodied {pirit eminently en 
for that quality. | 

26. * Goodnefs is declared to be true know- 
ledge; darknefs, grofs ignorance; paffion, an 
emotion of defire or averfion: fuch is the 
compendious defcription of thofe qualities, 
which attend all fouls, 

27. ‘ When a man perceives in the reafon- 
able foul a difpofition tending to virtuous 
love, unclouded with any malignant paffion, 
clear as the pureft light, let him recognife it 
as the quality of goodnefs: 

28. * A temper of mind, which gives un- 
cafinefs and produces difaffection, let him 
confider as the adverfe quality of . paffion, 
ever agitating umbodied f{pirits: 
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29. * That indiftin@, inconceivable, unac- 
‘countable difpofition ‘of a mind naturally 
‘fenfual, and clouded with infatuation, let 
‘him know to be the quality of darknefs. 

30. § Now will I declare at large the va- 
¢ rious acts, in the higheft, middle, and loweift 
‘degrees, which proceed from thofe three dif- 
‘ pofitions of mind. 

31. * Study of fcripture, auftere devotion, 
‘facred knowledge, corporeal purity, com- 
‘ mand over the organs, performance of duties, 
‘and meditation on the divine {pirit, accom- 
‘ pany the good quality of the foul: 

32. £ Interefted motives for acts of religzon or 
‘ morality, perturbation of mind on flight oc- 
‘ cafions, commiffion of acts forbidden by law, 
‘and habitual indulgence in felfith gratifica- 
‘tions, are attendant on the quality of paf- 
$ fion: 

33. ‘ Covetoufnefs, indolence, avarice, de- 
‘ traction, atheifm, omiffion of prefcribed ats, 
‘a habit of foliciting favours, and inattention 
‘to neceffary bufinefs, belong to the dark 
‘ quality. | 

34. ‘ Of thofe three qualities, as they appear 
fin the three times, paft, prefent and future, 
* the following in order from the loweft may be 
‘ confidered as a fhort 4ut certain criterion. 

| 35. ‘Let the wife confider, as belonging to 
‘the quality of darknefs, every at which a 
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‘ man-is afhamed of having done, of doing, or 
‘ of going to do: 

36. * Let them confider, as proceeding from 
‘ the quality of paflion, every aét, by which a 
‘man fecks exaltation and celebrity in this 
‘world, though he may not be much afflicted, 
‘if he fail of attaining his object: 

37. © To the quality of goodnefs belongs 
© every aét, by which he hopes to acquire di- 
‘vine knowledge, which he is never afhamed 
‘of doing and which brings placid joy to his 
‘ confcience. | 

38. ‘ Of the dark quality,.as defcribed, the 
‘ principal object is pleafure; of the paffionate, 
“worldly profperity; but of the good quality, 
‘ the chief object is virtue: the Jaft mentioned 
‘ objects are fuperiour in dignity. 

39. ‘ Sucu tran{migrations, as the foul pro- 
‘cures in this univerife by each of thofe quali- 
* ties, I now will declare in order fuccinetly. 

40. * Souls, endued with goodnefs, attain al- 
‘ways the ftate of deities; thofe filled with 
‘ ambitious paflions, the condition of men; and 
‘thofe immerfed in darknefs, the nature of 
‘ beafts: this is the triple order of tranfmigra- 
‘tion, | a 

41. ‘Each of thofe three tran{migrations, 
‘caufed by the feveral qualities, muft alfo be 
‘ confidered as threefold, the lowett, the mean, 
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‘and the higheft, according to as many. di- 
‘ {tinctions of acts and of ioneiaan: | 

42. * Vegetable and mineral fubftances, 
‘worms, infects, and reptiles, fome very mi- 
‘nute, fome rather larger, fifh, {nakes, tor- 
© toifes, cattle, fhakals, are the loweft forms, to 
‘ which the dark quality leads: 

43. * Elephants, horfes, men of the fervile 
‘clafs, and contemptible Mi’ch’has, or barbart- 
‘ans, lions, tigers, and boars, are the mean 
¢‘ {tates procured by the quality of darknefs: 

44. * Dancers and fingers, birds.and deceit- 
‘ful men, giants and bloodthirfty favages, are 
‘the higheft conditions, to which the dark 

asa, can afcend. 
‘ Pbhallas, or cudgelplayers, Mallas, or 
: Soa and wreftlers, Natas, or actors, thofe 
‘ who teach the ufe of weapons, and thofe who 
‘are addicted to gaming or drinking, are the 
‘ loweft forms ected by the paflionate 
‘ quality: 

46. ‘ Kings, men of the fighting clafs, do- 
* meftick priefts of kings, and men {killed in the 
.© war of controverfy, are the middle {tates 
‘ caufed by the quality of paffion: 

47. * Gandharvas, or aerial muficians, Guhy- 
‘ acas.and Yacfbas, or fervants and companions 
‘of CuVERA, genii attending fuperiour gods, 
‘as the Vidydbaras and others, together with 
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various Companies of Ap/arafes. or nymphs, 
are the higheft of thofe forms, which the 


quality of pafiion attains. | 

48. * Hermits, religious mendicants, other 
Brahmens, fach orders of demigods as are 
wafted in airy cars, geil of the figns and 
lunar manfions, and Dartyas, or the offspring 
of DitT1, are the loweft of ftates procured by 
the quality of goodnefs: 

49. ‘ Sacriticers, holy fages, deitics of the 
lower heaven, genii of the Vedas, regents of 
{tars mot in the paths of the fun and moon, di- 
vinities of years, Pztris or progenitors of 
mankind, and the demigods, named Sddhyas, 
are the middle forms, to which the good 
quality conveys all /pirits moderately endued 
with it: 

50. * BRauMa with four faces, creators of 
worlds under him, as Mari cut and others, the 
genius of virtue, the divinities prefiding over 
(two principles of nature in the philofophy of 
CapILa) mahat, or the mghty, and avyaéa, 
or unpercerved, are the higheft conditions, to 
which, by the good quality, fouls are exalted. 
gi. ¢ This triple fyftem of tran{migratiéns, 
in which each clafs has three orders, accord- 
ing to actions of three kinds, and which com- 
prifes all animated bein.;s, has been revealed 
in its full extent: 
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52. * Thus, by indulging the fenfual appe- 
“tites, and by negleéting the performance of 
‘duties, the bafeft of men, ignorant of facred 
‘ expiations, affume the bafeft forms. 

53: * Wuart particular bodies the vital {pirit 
‘enters in this world, and in confequence of 
‘ what fins here committed, now hear at large 
¢ and in order. | 

54. © Sinners in the firft degree, having 
‘ paffed through terrible regions of torture for 
‘a great number of years, are condemned to 
‘ the following births at the clofe of that period 
‘ to efface all remains of their fin. 

55. © The flayer of a Brabmen mutt enter 
‘ according to the circumftances of bis crime the 
‘ body of a dog, a boar, an afs, a camel, a bull, 
‘a goat,a fheep, a ftag, a bird, a Chandala, ora 
‘ Puccafa. 

56. * A prieft, who has drunk fpirituous 
‘liquor, fhall migrate into the form of a 
‘ {maller or larger worm or infect, of a moth, 
‘ of a fly feeding on ordure, or of fome raven- 
‘ ous animal. 

57. ‘He, who fteals the gold of a prieft, 
« fhall pafs a thoufand times into the bodies of 
‘ fpiders, of fnakes and cameleons, of crocodiles 
‘ and other aquatick montfters, or of mifchievous 
‘ blood fucking demons. 

58. * He, who violates the bed of his atura/ 
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‘or fpiritual father, migrates a hundred times 
*into the forms of grafles, of fhrubs with 
* crowded ftems, or of creeping and twining 

‘ plants, of vultures and other carnivorous ani- 
‘ mals, of ons and other beafts with fharp teeth, 
‘ or of “agers and- other cruel brutes. 

59. ‘ They who hurt any fentient beings, 
‘are born cats and other eaters of raw flefh; 
‘they, who tafte what ought not to be tafted, 
‘ maggots or {mall flies; they, who {teal ord7- 
‘nary things, devourers of each other: they 
‘ who embrace very low women, become reft- 
‘lefs ghofts. 

60. ‘He, who has held intercourfe with 
‘ degraded men, or been criminally connetted 
‘with the wife of another, or ftolen common 
‘ things from a prieft, fhall be changed into a 
‘ {pirit, called Brabmaracfhafa. 

61. ‘ The wretch, who through covetouf- 
‘nefs has ftolen rudbzes or other gems, pearls, or 
‘coral, or precious things of which there are 
‘many forts, fhall be born in the tribe of gold- 
‘ fmiths, or among birds called hémacaras, or 

* goldmakers. 

62. ‘If a man fteal grain in the hutk, he 
‘ fhall be born a rat; if a yellow mixed metal, 
‘a gander; if water, a p/ava, or diver; if 
‘ honey, a great ftinging gnat; if milk, a crow; 
‘if expreffed juice, a dog; if clarified butter, an 
‘ ichneumon weatfel, 
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63. ‘ If he ftcal flefhmeat, a vulture; if any 
‘fort of fat, the water-bird madgu; if oil, a 
‘ blatta, or oildrinking beede; if falt, a cicada. 
‘or cricket 3 if curds, the bird valuca; 

64. * If filken clothes, the bird ¢ettirz; if 
‘woven flax, a frog; if cotton cloth, the 
‘waterbird crauncha; if a cow, the lizard 
* godba; if molafies, the bird vegguda; 
65. ‘If exquifite perfumes, a muikrat; if pot- 
‘herbs, a peaceck ; if drefled grain in any of 
‘its various forms, a porcupine; if raw grain, 
‘a hedgehog ; 

66. ‘If he fteal fire, the bird vaca; if a 
~ © houfehold utefinl, an ichneumon-fly; if dyed 
‘ cloth, the bird chacora; 

67. ‘<1f a deer or an elephant, he {hall 
‘be born a wolf; if a horfe, a tiger; if roots or 
‘ fruit, an ape; if a woman, a bear; if water 
‘from a jar, the bird chataca; if carriages, a 
‘camel; if {mall cattle, a goat, 

68. ‘ That man, who defignedly takes away 
‘the property of another, or eats any holy 
‘cakes not firft prefented to the deity at a 
‘folemn rite, fhall inevitably fink to the con- 
‘ dition of a brute. 

6g. ‘ Women, who have committed fimilar | 
‘thefts, incur a fimuilar taint, and fhal! be 
‘paired with thofe male beafts in the form 
‘of their females. -_ 

70. ‘Ir any of the four claffes omit, without 
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‘urgent neveffity, the performance. of’ their 
‘ feveral duties, they fhall. migrate into finful 
‘ bodies; and become flaves to their foes. 

71. ‘Should a Bréhmex omit his peculiar 
‘duty, he fhail be changed into a‘demon called 
© Ulcdmuc ha or with a mouth lke a firebrand, 
‘who devours what has been vomited; a C/ha- 
‘ ¢riya, into a demor called Catapitana, who 
' © feeds on ordure and carrion ;. . ee os 

72. * A Vaifya, into an evil being called 
‘ Maitracfhajyética, who eats purulent carcafles; 
‘and a Stdra, who neglects his occupations, 
“becomes a foul imbodied fpirit called ‘Chai/a- 
‘ faca, who feeds on lice.: » | 

73. ‘As far as vital fouls, addicted to fen- 
‘ fuality, indulge théemifelves in forbidden plea- 
‘fures, even to the fame degree fhall the acute- 
‘nefs of their fenfes be raifed zx their future 
‘ bodies, that. they may endure analogous pains ; 

74. © And, in confequence of their folly, they 
‘ thall be doomed as‘often as they repeat their 
‘ criminal acts, to:pains more and more inten{e 
‘in defpicable forms on this earth. , 

75. ° They fhall firft have. a denfation of 
‘agony in Tuvifra or. utter sdarknefs, and. in 
‘other feats of horrour; in Afipatravana, or 
‘ the fwerdleaved foreft, aid in different po 

© of binding faft and of rending: ha 

70:8 Maleccisue speareor Gad them: they. 
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‘ fhalt be mangled by ravens and owls, fhall 
© {wallow cakes boiling hot; fhall walk over 
‘inflamed fands; and fhall feel the pangs of 
‘ being baked like the veffels of a potter: 

77. © They fhall affume the forms of beafts 
‘ continually miferable, and fuffer alternate af- 
© fictions from extremities of cold and of heat, 
‘ furrounded with terrours of various kinds : 

78. * More than once fhall they lie in differ- 
‘ent wombs; and, after agonizing births, be 
‘condemned to fevere captivity, and to fervile 
‘ attendance on creatures like themfelves : 

79. * Then fhall follow feparations from kin- 
‘dred and friends, forced refidence with the 
- ©wicked, painful gains and ruinous loffes of 
‘wealth; friendfhips hardly acquired and at 
* length changed into enmities, 

Zo. ‘ Old age without refource, difeafes at- 
‘tended with anguifh, pangs of innumerable 
‘ forts, and, laftly, unconquerable death. 

81. * With whatever difpofition of mind a 
‘man fhall perform in this life any a@ religious 
‘or moral, in a future body endued with the 
‘ fame quality, fhall he receive his retribution. 

82. ‘ Tuus has been revealed to you the 
‘fyftem of punifhments for evil deeds: next 
© dearn thofe ats of a Brahmen, which lead to 
* eternal blifs. | 

83. * Studying and comprehending the Véda, 
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‘pra@tifing pious aufterities, acquiring divine 
‘knowledge of law and padilofophy, command 
‘ over the organs of fenfe and action, avoiding 
‘all injury to fentient creatures, and fhowing 
‘reverence toa natural and fpiritual father, are 
‘the chief branches of duty which enfure final 
‘ happinefs.’ | 

84. ‘ Among all thofe good acts performed 
‘in this world, faid the fages, is no fingle ac 
‘held more powerful than the reft in leading 
‘men to beatitude?’ 

85. © Or all thofe duties, anfwered Buricu, 
‘ the principal is to acquire from the Upani/hads 
‘a true knowledge of one fupreme GOD; that 
‘is the moft exalted of all tciences, becaufe it 
‘enfures immortality: 

86. © In this life, indeed, as well as the next, 
‘ the ftudy of the Veda, to acquire a knowledge 
© of GOD, 1s beld the moft efficacious of thofe 
‘ fix duties in procuring felicity to man; 

87. © For in the knowledge and adogation of 
‘one GOD, which the Veda teaches, all the 
‘ rules of good conduct, deforementioned in order, 
‘are fully comprifed. 

88. ° THE ceremonial duty, prefcribed by the 
‘ Véda, is of two kinds; one connected with this 
© world, and caufing profperity on earth; the 
“other abftracted from it, and procuring blifs 
“in heaven. 
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' 89. ‘ A religious act proceeding from felfith 
* views in this ‘world, as a facrifice for ratn, or 
‘in the next, as @ pious oblation in hope of a fu-° 
© ture reward, is declared to be concrete and in- 
‘terefted ; but an act performed with a know- 
‘ledge of Gop, and without felf love, is called 
* abftra@ and difiuterefted. 

go. ‘ He, who frequently performs interefted 
‘rites, attains an equi’* {tation with the regents 
‘of the lower heaven; but he, who frequently 
© performs difintercfted acts of religion, becomes 
‘for ever exempt from @ body compofed of the 
* five eleinents: 

gt. ‘Equally perceiving the fupreme foul 
‘in all beings and ail beings in the fupreme 
‘ foul, he facrifices his own {pirit by fixing it on 
‘ the fpirit of GOD, and approaches the nature 
‘of that fole divinity, who fhines by his own 
* effulgence. 

g2. * Thus mutt the chief of the twiceborn, 
‘though he negle&t the ceremonial rites men- 
‘tioned in the Saflras, be diligent alike in ate 
* taining a-knowledge of Gop and in repeating 
‘the Veda: 

93. * Such is the advantageous privilege of 
‘ thofe, who have a double birth from ther nae 
* tural mothers and from the gayatri their fpiritual 

« mother, efpecially of a Brahmen; fince the 
‘twiceborn man by performing this duty but 
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: hot otherwife, may foori — endlefs fe-» 
‘ licity. : HE @ 
94. * To patriarchs, to ie and to man- 
‘kind, the {cripture is an eye giving conftant- 

‘lights nor could the Véda. Safire have been: 
© made by human faculties; nor can it be mea-> 
‘fured by human reafon unafifted by revealed: 
‘ gloffes and comments: this is a {ure propofition. 

gs. * Such codes of law as are not grounded: 
‘on the Véda, and the various heterodox theo-_ 
‘ ries of men, produce no good fruit after death;: 
‘ for they all are declared to have their-bafis on 
‘ darknefs, | 

96. * All fyftems, which are repugnant to 
‘the Véda, muft have been compofed by mor-’ 
‘ tals, and fhall foon perifh: their modern date: 
« proves them vain and falfe. 

g7. ‘ The three worlds, the four claffes of 
‘men, and their four diftinét orders, with alt 
‘ that has been, all that is, and all that will be; 
‘are made known by the Véda: 

98. ‘ The nature of found, of tangible and 
‘vifible fhape, of tafte, and of odour, the fifth 
* object of fenfe, 1s clearly explained inthe Véda 
‘alone, together with the three qualities of 

‘ mind, the births attended with them, and: a 
‘ aéts which they occafion. 

99. ‘ All creatures are fuftained by the pri- 
«meval Véda Sdftra,. which the wife therefore 
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‘ hold fupreme, becaufé itis the fupreme fource 
‘ of profperity to this creature, man. 

too. * Command of armies, royal authority, 
‘ power of infli@ing punifhment, and fovereign 
‘ dominion over all nations, he only well de- 
‘ferves, who perfe@ly underftands the Véda 
‘ Sajtra. 

- ror. * As fire with augmented force burns 
‘up even humid trees, thus he, who well knows 
‘the Véda, burns out the taint of fin, which has 
‘ infected his foul. 

. 102. ‘He, who completely knows the fenfe 
‘ of the Veda Safitra, while he remains in any 
‘one of the four orders, approaches the divine 
“nature, even though he fojourn in this low 
© world. 

103. ‘ They, who have read many books, are 
‘more exalted than fuch, as have feldom ftu- 
‘died; they, who retain what they have read, 
‘ than forgetful readers; they, who fully under- 
‘ itand, than fuch as only remember; and they, 
* who perform their known duty, than fuch 
© men, as barely know it. | 

104. * Devotion and facred knowledge are 

‘ the beft meahs by which a Brdbmen can arrive 
“at beatitude: by devotion he may deftroy 

* guilt; by facred knowledge he may acquire 
~* immortal glory. 

405. * Three modes of proof, ocular demon- 
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¢ ftration, logical inference, and the authority 
© of thofe various books, which are deduced 
* from the Veda, muft be well underftood by 
‘ that man, who feeks a diftin& knowledge of 
* all his duties: 

106. ‘ He alone comprehends the fyftem of 
* duties religious and civil, who can reafon, by 
‘rules of logic agreeable to the Véda, on the 
“general heads of that fyftem as revealed by 
‘ the holy fages. 

107. * Thefe rules of condu&, which lead to 
‘ fupreme blifs, have been exactly and compre- 
‘ henfively declared: the more fecret learning 
‘of this Manava Sdaftra fhall now be difclofed. 

108. *Irit be afked, how the law (hall be 
‘ afcertained, when particular cafes are not 
‘“comprifed under any of the general rules, the 
‘ anfwer 1s this: “ That, which well inftructed 
“© Brahmens propound, fhall be held inconteftible 
“Jaw.” 

10g. * Well inftru&ted Brahmens are they, 
‘who can adduce ocular proof from the {crip- 
‘ ture itfelf, having ftudied, as the law ordains, 
‘the Védas and their extended branches, or 
‘ Védangas, Mimdnfa, Nyaya, Dhermafaftre, 
‘ Puranas: | | 

110. * A point of law, defore not exprefsly re- 
© vealed, which hall be decided by an affembly_ 
‘ of ten fuch virtuous Brdhmens under one chief, 

L 2 
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‘or, of ten be not procurable, of three fuch uné — 
‘der one prefident, let no man controvert. 
111. ¢ The affembly of ten under’a chief 
‘ either the king himfelf or a judge appointed by 
‘him, mutt confift of three, each of them pecu- 
‘ liarly converfant with one of the three Védas, 
‘of a fourth fkilled in the Nyaya, and a fifth 
‘in the Mimanfa philofophy; of a fixth, who 
‘ has particularly ftludicd the Niruéta; a feventh; 
‘who has applied himfelf moft affiduoufly to 
‘the Dhermafaftra; and of three univer{al_fcho- 
* Jars, who are in the three firft orders. : 
112. * One, who has chiefly ftudied the Rig- 
‘ véda, a fecond, who principally knows the 
‘ Yuufh, and a third beft acquainted with the 
¢ Saman, are the affembly of three under a head, 
‘who may remove all doubts both in law and 
‘ cafuiftry. 
113. ‘Even the decitian of one prieft, if 
‘ more cannot be affembled, who perfeétly knows’ 
‘ the principles of the Vedas, muft be confidered 
‘ as lawof the higheft authority; not the opinion: 
*‘ of myriads, who have no facred knowledge. 
I14 * Many thoufands of Brahmens cannot 
‘ form a degal affembly. for the decifion of con-* 
* tefts, if they have not performed the duties of’ 
‘a ‘regular ftudentfhip, are unacquainted with | 
¢ (criptural texts, and fubfitt only by the name* 
* of their facerdotal clafs. -. _ 4 
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, 115. § The fin of that man, to whom dunces, 
‘ pervaded by the quality of darknefs, propound 
‘the law, of which they are themfelves igno- 
‘rant, fhall pafs, increafed a hundredfold, to 

‘ the wretches who propound it. 

116, ¢ This comprehenfive fyftem of hatin: 
‘the chief caufe of ultimate felicity, has been 
‘ declared to you; and the Brahmen, who never 
‘ departs from it, fhall attain a fuperiour ftate 
‘ above. 

117. ‘ Tuus did the allwife Menu, who 
‘ poffeffes extenfive dominion, and blazes with 
‘ heavenly f{plendour, difclofe to me, from his 
‘benevolence to mankind, this tranfcendant 
‘ fyftem of law, which muft be kept devoutly 
‘ concealed from perfons unfit ta recetve it. 

118. ‘ Ler every Brahmen with fixed atten- 
‘tion confider all nature, both vifible and invi- 
‘fible, as exifting in the divine fpirit; for, 
‘ when he contemplates the boundlefs univerte 
‘exifting in the divine fpirit, he cannot give 
‘ his eae to iniquity: 

119. * The divine fpirit alone is the hadi 
‘affemblage of gods; all worlds are feated in 
“ the divine {pirit, and the divine fpirit no doubt 
* produces by a chain of caufes and effects confift- 
« ent with free will, the connected feries of aéts 
* performed by imbodied fouls. 

120. ‘ He may contemplate the fubtil ether 
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‘in the cavities of his body; the air in his 
‘ mufcular motion and fenfitive nerves; the fu- 
* preme folar and igneous light, in his digeftive 
‘heat and his vifual organs; in his corporeal 
‘ fluids, water; in the terrene parts of his fa- 
‘ brick, earth; — 

121. ‘In his heart, the moon; in his audi- 
‘tory nerves, the guardians of eight regions; 
‘in his progrefflive motion, VISHNU; in his 
‘mufcular force, Hara; in his organs of 
* fpeech, AGNI; in excretion, MiTRA; in pro- 
‘ creation, BRAHMA: | 

122. ‘But he muft confider the fupreme 
‘ omniprefent intelligence as the fovereign lord 
‘ of them all, dy whofe energy alone they exift; a 
‘ {pirit, dy no means the object of any fenfe, which 
‘can only be conceived by a mind wholly ab. 
‘ ftratted from matter, and as tt were lumbering; 
«but which for the purpofe of alfifting his medt~ 
‘ tation, he may imagine more fubtil than the 
‘fineft conceivable effence, and more bright 
‘than the pureft gold. | 

123. ‘Him fome adore as tranfcendently 
¢ prefent in elementary fire; others, in Menu, 
“lord of creatures, or an immediate agent in the 
‘ creation; fome, as more diftinétly prefent in 
‘Inpra, regent of the clouds and the atmofphere 
‘others, in pure air; others, as the moft High 
« Eternal Spirit. 
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124. € It is He, who, pervading all beings in 
‘five elemental forms, caufes them by the 
‘ gradations of birth, growth, and diffolution, 
* to revolve in this eae until they deferve beati~ 
* rude, like the wheels of a car. 

125. ¢ Thus the man, who perceives an his 
* own foul the fupreme foul prefent in all crea- 
* tures, acquires equanimity toward them all, 
‘and fhall be abforbed at laft in the higheft ef- 
‘ fence, even that of the Almighty himfelf’ a 

126, Here ended the facred inftructor ; and 
every twiceborn man, who, attentively reading 
this Mdnava Saftra promulgated by Buricu, 
fhall become habitually virtuous, will attain the 
beatitude which he feeks. 
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THE learned Hindus ave unanimoufly of opi- 
nion; that many laws ena¢ted by MENw, their 
oldeft reputed legiflator, were confined-to the 
three firft ages of the world, and have no-force 
inthe prefent age, in which a few of them are 
certainly obfolete; and they: ground their 
opinion on the following texts, which are col- 
le€ted in a work entitled Mandana ratna pra- 
dipa : 

I. Cratu: In the Caf age a fon muft nor 
be begotten on a widow by the brother of the 
deceafed hufoand; nor muft a damfel, once given 
away in marriage, be given a fecond time; nor 
muft a bull be offered in a facrifice; nor muft a 
waterpot be carried dy a fiudent in theology. 

TJ, Vrrnaspati: 1. Appointments of £in/- 
men to beget children on widows, or married wo- 
men, when the hufbands are deceafed or impotent, 
are mentioned by the fage MeENnvy, but forbid- 
den by himfelf with a view to the order of the 
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four ages: no fuch a& can be legally done in 
this age by any-others than the bujfband. 

2. In the firft and fecond ages men were en~ 
dued with true -piety and found knowledge; fo 
they: were in the third age; but.in the fourth, 
a diminution: of their moral and intellectual 
powers. was°ordained dy ihezr Creator: — | 

3. Thus were fons of many different fort 
made by ancient fages, but fuch cannot:now be 
adopted’ by men deftitute of thofe eminent 
powers... : ~% Gan OY g 

Ill. Para’sara: 1. A man, who has: beld 

antercourfe with a deadly: fianer, mutt. abandon 
his country in the firft age; he muft leave his 
town, in the fecond; his family, in the third 
age; but in the fourth he needs _ .defert 
the offender. 
-. 2. In the firft age, he is dened by mere 
converfation with a degraded man; in the fe- 
cond, by touching him; in the third,. by se- 
ceiving food from him; but in the fourth,. the 
finner alone bears his guill. . 

IV..Na’rapa: The procreation ut a fon 
by a brother of the deceafed, the flaughter of cat- 
tle in.the entertainment of a gueft, the repaft 
‘on flefhmeat at funeral obfequies, and the order 
of a hermit are forbidden or obfolete in the fourth 

V. Aditya purina: 1. What was.a duty in the 
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firft age muft not mm ail cafes be done in the 
fourth; fince, in the Cai yuga, both men and 
women are addicted to fin: 

2. Such are a ftudentfhip continued for a 
very long time, and the necefflity of carrying a 
waterpot, marriage with a paternal kinfwoman, 
or with a near maternal relation, and the facri- 
fice of a bull, 

3. Or of aman, or of a horfe: and all {pi- 
rituous liquor muift in the Ca/: age be avoided 
by twiceborn men; fo muft a fecond gift of a 
married young woman, whofe bufband bas died 
before confummation, and the larger portion of 
an eldeft brother, and procreation on a brother’s 
widow or wife. 

VI. Smritt: 1. The appointment of a man 
to beget a fon on the widow of his brother; the 
gift of a young married woman to another bride- 
groom, if her hufband fhould die while the re- 
mains a virgin; 

2. The marriage of twiceborn men with 
damfels not of the fame cla{s; the flaughter, in 
a religious war, of Brahmens, who are affail- 
ants with intent to kill; | 
3. Any intercourfe with a twiceborn man, 

who has pafled the fea in a fhip, even though 
he have performed an expiation: performances of 
facrifices for all forts of men; and the neceffity of 


carrying a waterpot ; 
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4. Walking on a pilgrimage till the pilgrim 
die; and the flaughter of a bull at a facrifice; 
the acceptance of fpirituous liquor, even at the 
ceremony called Seutrémani; _ 

5. Receiving what has been licked off, at an 
oblation to fire, from the pot of clarified butter; 
entrance into the third order, or that of a hermit, 
though ordained for the firft ages; | 

6. The diminution of crimes in proportion 
to the religious acts and facred knowledge of 
the offenders ; the rule of expiation for a Bréh- 
men extending to death ; 

7. The fin of holding any intercourfe with 
finners ; the fecret expiation of any great crimes 
except theft; the flaughter of cattle in honour 
of eminent guefts or of anceftors ; 

8. The filiation of any but a fon legally be- 
gotten or given in adoption dy dis parents; the 
defertion of a lawful wife for any offence lefs 
than actual adultery: 

g. Thefe parts of ancient law were abrogated 
by wife legiflators, as the cafes arofe at the 
beginning of the Ca/ age, with an intent of fe- 
curing mankind from evil. 

On the preceding texts it muft be remarked, 
that none of them, except that of VRIHASPATI, 
are cited by Cur.ivu’ca, who never feems to 
have confidered any other laws of Menu as 
reftrained to the three firft ages; that the Smriti, 
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or facred code, is quoted without the name of 
the legiflator ; ; and that the prohibition, i in any 
age, of Self- -defence, even agajnit Bréhmens, is 
repugnant to a text of SUMANTH, to. the pre- 
cept and example of CRISHNA himéelf, accord- 
ing to the Mabdébhdrat, and even to a fentence 
in the Védz, by which every -man is command- 
ed to defend his own hi fe ie all violent aggrel 
{ors, 


«Calcutta, March 1, 1794. 


Sin, | 


THE Inftitutes of Hindu Law have been very 
correctly printed, and the whole impreffion has 
juft been fent to the Governor and Council, © 
who will not fail to tran{mit copies for the 
King’s library, for yourfelf, aud for the Direc- 
tors. If I had obtained his Majefty’s leave to 
refign my office, nothing would now keep me 
here, but the Digeft of Indian Laws, confifting 
of nine large volumes, two of which remain 
to be collated and ftudied with the learned 
Brahmen, who affifts me: he is old and infirm; 
but, fhould he be able to attend me another year, 
or two years at the very utmoft, the whole 
work will be finifhed, and I fhall copy it dur- 
ing my voyage, if the King fhall gracioufly per- 
mit me to leave India. 

I, therefore, intreat you, Sir, to Jay before 
his Majefty, my humble fupplication for his 
gracious permiflion to refign my judgefhip in the 
year 1795, or (if the Digeft fhould not then 
be completed) in 1796; it being my anxigus 
with to pafs the remainder of my life in ftudioys 
retirement, though devoted, as I ever have been, 


158 


to the fervice of my King knd my Country, and 
of that recorded Conftitution, which 1s the bafts 
of our national glory and felicity. 
'. Thave the honour to be, Sir, 
your very obedient 
humble Servant. 
The Right Hon. Henry Dundas, Ef. 
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PREFACE. 


NOTHING more feems neceffary, in order to’ 
explain the object of the following work, than 
barely to cite the late ftatute concerning the 
adminiftration of jufice in BENGAL; by the /e- 
venteenth {e€tion of. which it is enacted, ** That 
“« the Supreme Court of Judicature at Fart Wil. 
‘© Lam fhall have full power to hear and deters 
<¢ mine all manner of actions and fuits againft 
“the inhabitants of Calcutta, provided that 
“ their zzberitance and fuccefiion to lands, rents, 
“ and goods, and all matters of contract and 
“dealing between party and party, fhall be 
“‘ determined, zz the cafe of Mahomedans, dy 
‘“* the laws and ufages of MAHOMEDANS, and, 
‘© where only ove of the parties fhall be a Ma- 
‘‘ homedan, by the laws and ufages of the de- 
*< fendant:” by the twenty-firft fection, the pro-~ 
vincial courts of Addlet, or Fuffice, are exprefsly 
recognifed, and the powers of the governor and 
council, as the Sedr Ada/et, in determining civil 
VOL. VI. M 
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hes 


caufes on appeals from thofe courts, are fully 
eftablifhed in conformity to the old Mogu/ con- 
ftitution. 

But it may naturally be afked, how the judges 
of the Supreme Court, the provincial councils 
and council general, in India, or the great court 
of appeal in this kingdom, can juftly exercife 
their feveral powers in fuits between Mabome- 
dan parties, without being at all acquainted with 
the law, by which they are bound to decide. 
Perpetual references to native lawyers muft al- 
ways be inconvenient and precarious ; fince the 
folidity of their anfwers muft depend on their 
integrity, as well as their learning ; and at beft, 
if they be neither influenced nor ignorant, the 
court will not in truth Zear and determine the 
caufe, but merely pronounce judgement on the 
report of other men. 

For thefe reafons it appears indubitable, that 
a knowledge of Mahomedan jurifprudence (I 
fay nothing here of the Hindu learning,) and 
confequently of the /enguages ufed by Mahome- 
dan writers, are effential to a complete admini« 
ftration of juftice in our Afatick territories; a 
knowledge I mean, though not equal to that of 
the muFTI at Conftantinople, yet fufficient for 
the purpofe of keeping a check over the native 
counfellors, of under{tanding and examining 
their opinion, and of rejeCting or adopting it, as 
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it may be oppofed or fupported by their books 
of allowed authority, to which they fhould con- 
{tantly refer. 

A confiderable number of thofe books have 
been brought to England by the curious in dif- 
ferent ages, and are now repofited in our Aca- 
demical libraries: in the Bodleian, efpecially, 
we have many treatifes and differtations in 4ra- 
bick on wills, inheritances, contraéts, and other 
important heads; particularly in the fine cole 
le€tion made at Aleppo by the learned Pocock, 
from one of whofe moft valuable manufcripts 
(n. 33.) this little work has been traced through 
tran{parent paper, and engraved with fuch ace 
curacy, that the plates muft have equal autho- 
rity in 4fa with the original pages, which are 
near five hundred years old. 

The author, a native of A/rahaba, in Me/fo- 
potamia, was himfelf an 1mam; and his deci- 
fions are, on that account, confidered as bind-~ 
ing by the feét of Az, which the Indian, as well 
as the Perfiazn, Mahomedans profefs; but IB- 
NO LMOTAKANNA inforrns us, that he drew his 
knowledge from the founrain head, and has epi- 
tomifed the fyftem of Zaid, who was recom- 
mended by Manomep himéelf as the fureft in- 
terpreter of his laws, and who had been impli- 
citly followed by SHarrei, ‘he firft writer on — 
Mahomedan jurifprudence, in the eighth cen- 
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tury of our era, and compofer of the O/ul, ox 
Principles of law, with other tra@ts highly va- 
lued by the learned of his religion and country. 
' Hence it is certain, that the Bigyatoel bahith 
may be cited, as a book of authority, in all the 
Mufleman courts; and the European reader mutt 
not be furprifed, to fee fuch a work written in 
a kind of loofe metre, and even in rhyme: @ 
lawtradt in verfe conveys, indeed, rather a ludi- 
crous idea, fince poetry belongs to imagination, 
which law, whefe province is pure reafon, 
wholly excludes; but verfe, as numberlefs in- 
{tances prove, 3s not always poetry; and a regu- 
lar meafure is fo confiderable an aid to the me- 
inory, that, if the metrical abridgement of CoKE’s 
Reports were more accurate, and the couplets a 
little {mother, every ftudent fhould be advifed 
fo get it by heart. I may add, without enlarg- 
ing upon the 4gathyrfi and the Turdetant, who, 
as we are told by 4riffotle and Strabo, had laws 
in verfe of the remoteft antiquity, that the ALco- 
BAN itfeif, the great fource of Mahomedan law, 
is compofed in fentences not only modulated 
with art, but often exactly rhymed ; fo that in 
Afia this apology would have been needlefs. 
Verbal tranflations are generally naked and in- 
fipid, wholly deftroying all the neatnefs and 
beauty of the original, yet retaining fo much of 
the foreign idiom and manner, as to appear 
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always uncouta, often ridiculous ; but clegance, 
on a fubjeé& fo delicate as law, muft be facri- 
ficed without mercy to exactnefs; aid for this 
reafon I have rendered the Arabian treatife, 
line for line, and word for word, witha fidelity 
almoft religioufly {crupulous. 

As it was never my intention to compofe a 
perfect work upon the law of inheritances among 
the Mabomedans, it cannot be reafonably ex- 
pected, that I fhould fubjom a commentary, or 
prefix a long difcourfe: very few marginal notes 
were thought neceflary; but, if the brevity of 
the original fhould make parts of it rather ob- 
 {cure, the Brittfb lawyers in India, for whofe 
ule chiefly this produ€tion was defigned, will 
eafily obtain a clear explanation both of the 
language and matter from native interpreters. 

The fourth chapter of the A/coran may throw 
light, if any be wanted, on the doétrme of the 
fortdb or portions; and, as to the arithmetical 
part, it feems of little confequence, as our rules 
of three, and thofe for the reduétion of fractions, 
are common and familiar to all. 

The prefent publication will anfwer, I con- 
ceive, another purpofe by no means unimport- 
ant; as it will habituate the ftudent of ‘eaftern 
languages to the reading of old Arabian manu- 
fcripts ; but, Jeft the hand-writing of the very 
learned Saad 4/ Sivaft, for that was the name 
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of the tranfcriber, fhould perplex beginners, I 
have printed the whole traét, for their fake, in 
Roman letters, diftinguifhing every confonant 
and /ong vowel (the /hort ones are too vague 
and indeterminate) by a character invariably 
appropriated to it; fo as fo give every full found 
sts own fpecifich fymbol; an advantage, which 
hardly any alphabet has, but which all ought to 
have. ) 


Bigyah’o ‘Ibahhithi an jumali *Imowarithi 
nadh’mo ‘Ifhaikhi 4lim4mi alaalimi 
mowéafhki ‘Ideini abei abdillahi 
mohhammedi ’bni @lei ibni Ihhofaini 
alrahhabiyyi almarafi bi ’bni ’1 


motakannahi rahhamaho allaho taaalai. 
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Bini ahi 4lrahhmani alrahheisni wabihi 
neftaéino. 


[1] 
Awwalo ma neftaftihho "Imekdla 
bidhicri hhamdi rabbina taaala 
falhhamdo lillahi alai m4 anam4 
hhhamdan bihi nejliia ani laini “lama 
thomma 4ls'alwah 0 bado walfalamo _ 
alai nebiyyin deinoho 4liflamo 
mohhammedin’ khatimi rufli rabbibi 
waalihi min badihi wasahhbihi 
wanelalo ‘Ilaha lina *liaanah‘a 
feima tawakhkhainé min 4lib4nah’a 
an medh-hebi ’limami zaidi Ifaradh’e1 
idh cana dhaca min 4hammi ‘Igaradhi 
ilman’ bidnna “lilmo 40f4 ma foér' 
feihi waaila ma leho ‘labdo doéi 
waanna hadha ’lilma makhs'‘is on’ bima 
kad fhada feihi inda culli “lilem4 
waanna zaidan’ khus’s‘a 14 mahhdlah 
bima hhabdho sahhibo ‘Irifalah 
min kadlihi fei fadhlihi monabbeha 
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afradh'acom zaidon wanaheica beha 
facana aulat be-ittibai "It4bii 

la fiyyama wakad nahhdho ‘Ithafiéi 
fahaca feihi Alkaula bi’letj4zi__ 
mobarra4n min kasmahii ‘lalgazi 
4fbabo meirathi "lwarai thelathah 
eullon yofeido rabbaho ’lwirathah 
wahai nicdhhon’ wawelaon wanafab 
m4 badahonna lilmawéreithi fabab. 


[2] 
wayamna6 ‘Ifhakhs'a min almeirathi 
wabhidah’on’ min ilalin’ thelathi 
rikkon’ wakatlon’ waakhtil4fo deini 
faafham falaifa ‘lfhacco calyakeini 
walwérithuno fei “Irijali afharah 
4f{mawahom miarifahon mutfhtaharah 
4libno wa’bno “libni mahma nazala 
wa labo wa’ljeddo leho warn ala 
walakho min 4yyi ‘ljehati cana 
kad anzela Haho bihi ‘Jkorana 
wabno ‘lakhi ’Imodlei ilathi bi’labi 
fafma mekalan’ laifa bi’ lmucadhdhabi 
wa’ ldmmo w4bno ’lammi min 4bethi 
fathcor ledhet ‘leijazi waltanbeihi 
walzaujo walmétiko dha "lwelai 
fajumlaho “Idhuctri hawoléi 
walwarithato cullohinna febé 
lam yathi onthe gairahonna “Ifherd 
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binton’ wabinto "bnin’ wadmmon’ mufhfikah 
wajaddah'on’ wazatyjah'on’ wamdtikah 
walakhto min ayyi ‘ljehati canat 
fahadhihi iddatohé kad banat’ 
waadlam bianna ‘lirtha navaani hom4é 
fardh on’ wataseibon alaf ma kofima 
falfardho fei nas‘si “Icitabi fittah 
la fardh’o fei “lirthi fiwaha bittah 
nisfon’ warub6n’ thomma nisfo “lrubi 
walthultho walfudfo binassi “Ifheri 
walthulthani wahoma altemamo 


fahhfadh” facullo hhafidh’in’ im4mo 


[3] 
falnisfo fardh'o khamfahin’ 4fradi 
alzatjo walonthai min 4latladi 
wabinto ’libni inda fakdi “Ibinti 
walakhto fei medh-hebi culli muftei 
wabadah4 ‘lakhto ‘lati min alabi 
inda 4nfiradihinna min moissibi 
walrubo fardha ’Izauji in cana maah 
min waladi ’lzatjahi men kad menadb 
wahui leculli zaujahin’ 4u acthera 
ma adami *lauladi feim4 kaddera 
walthomno lilzaujahi walzadjati 
ma dlbeneina au ma 4lbendati 
AG maa auladi ‘Ibeneini faalemei 
wabek le-itkari “Idurufi waflemet 
waalthulthani lilbenati jemda 
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ma z4da dn wabhidahi fafemi4 
wahua cadhaca lebenati ‘Iibni 
fafham mekalei fahma s fei Idhihni 
wahua lidkhtaini fema yezeido 
kadh’ai bihi ‘lahhraro walabeido 
hadha {dha cunna lismmi wadbi 

au liabi fadmel bihadha tos tbi 
walthultho fardh’o "l6mmi hhaitho Ja weled 
wela mina ‘lakhwahi jem6 waaded 

. edthnaini au thintaini a thelathi 
hocmo “Idhuctri fethi calinathi 
wain yecun zaajon’ wadmon’ wadbo 
fathultho ‘Ibékiyo leh4 morattabo 
wahacadhai ma zaujah’in’ fas 4ida 
fela tecun mina “Hilumi kaida 


[4] 
walthultho lilathnaini 40 thintamti 
min weledi ’lommi bigairi maini 
wahacadhai in catharia faradua 
fema lehom feima fiw4ho zado 
wataftawai “linatho waldhucuro 
fethi cama kad 4adhahho ‘Imefth tro 
wAlfudfo fardh’o febahin’ mina ’]aded 
abon’ wadmmon’ thomma binto’bni wayedd 
waldkhto binto ‘labi thomma “ljeddah 
waweledo ‘l6mmi temamo ’liddah 
falabo yeftahhikkoho maa “lweled 
wahacadhai "lémme betenzeili "Is‘emed 
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waht: leha aydh'an’ mda “Mithnaini 
min ikhwahi ‘Imaiti fakis hadhaini 
waljeddo mithlo ’labi inda fakdihi 

fei jeza m4 yeseiboho wameddiht 
ila idha cana hondca itkhwah 
licaunahom fei ’Ikurbi waht afwah 
wahhucmohim wahhucmoho feyatei 
mocammela "Ibayana fei Thhalati 
wabinto ‘libni takhodh alfudfa idh4 
canat maa “Ibinti mithalé yahhtadhat 
wahacadhai “lokhto m&a “lékhti “Iatar 
bialabawaini ya Okhayyo adlata 

fain tef4wai nefebo “ljeddati 
wacunna cullahonna warithati 
falfudfo bainahonna bialfawiyyah 

fei "Ikif{mahi ’la4dilahi “Ifheriyyah 
wacullo men adlat bigairi warithi 
fema leha hhadh‘dh’on’ mina ’Ilmawarithi. 


[5] 
watafkotho ‘Ibédai bidhati “Ikurbi 
fei "lImedh-hebi ’ladlai fakol lei hhafbe? 
wakad tenahat kifmah’o ‘Iforudhi 
bigairi ifhcali wela gomudhi 
wahbhokka an nefhraa fei *Itds eibi 
biculli katvilin’ mujizin’ mus eibi 
facullo men abhraza culla Iméli 
mina ‘Ikarabiti 40 4lmawalei 
aii cana ma yafdholo bada ‘Ifardhi leh 
fahi akhui ’lds'Gbahi *lmofadh‘dh’aleh 
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talabi waljeddi wajeddi "Ieddi 
wAlibni inda kurbihi wélbédi 
walakhi wabni "lakhi walaamami 
walfayyidi “Imétiki dhei ‘linaami 
wahacadhai beniohom jemeiaan 
facun lem4 adhcoroho femeiaan’ 
wama ledhei “Ibddi maa "Ikareibi 

fei “lirthi min hhadh’dh in’ wela nes‘eibi 
walakho walammo lidmmin’ waabi 
aalaf mina "Imodlei bifhath ri "Inafabi 
wa libno w4lakho mia ‘linathi 

yoas sibanahinna fei *Imeirathi 
walaifa fei “Inifai th’urran’ as‘abah 
dla “Hatai mennat bi itki "lrakabah 
walakhawato in yecun benato 
fahonna badahonna 4s abato 
wa'ljeddo mahhjuibon’ ani ’Imeirathi 
bi'labi fei Ahhwalihi “Ithelathi 
wahacadhai ’bno ‘libni bi’libni fela 
tabig ani ‘Ihhacmi ‘If@hheihhi madila 


[6] 
watafkoth’o ‘ljeddato min culli jiheh 
bi “l6mmi fahhfadh -ho wakis ma afhbeheh 
watafkoth’o ‘likhwaho bi’]beneina 
wabi'labi ‘ladnai cam4 ruweina 
an bibenei ‘Ibeneina hhaitho cant4 
fiyyani feihi ‘ljem4 wa’lwahhdano 
wayafdh'olo’bno *lémmi bi’lifkath’t 
bi ljeddi fahhfadh”-ho alai ihhtiyath1 


sd 
i? 
he: 
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wabi ‘Ibendti wabenAti “Iibni 

facun bihhifdh’i “lilmi jiddan’ ménei 
thomma bendto ‘libni yefkoth’na metai 
hhaza ‘Ibenato althulthaina y4 fe‘ai 
ill4 {dha 4s's‘abahonna aldhacaro 

min welidi ‘libni alait ma dhacaraé 
wabadahonna ‘lakhawAto “Ilatai 
yodleina bi’lkurbi min aljihati 

idha akhadna fardh'ahonna wafiyé 
afkath na aulada *labi ‘Ibawaciya 

wain yecun akho lehonna hhAdhiran’ 
aasabahonna bathinan’ wadh‘ahiran’ 
walaifa ibno’lakhi bi’lmods's‘abi 

nen mithlaho aG faukaho fei "Inafabi 
wai n tajid zaujan’ wadmmin’ waritha 
wai khwah’an’ lilommi hhazué "Ithulotha 
wadakhwah/an aydhan liommi waabi 
waaftugrika ’Imalo bifardh’i "Inosobi 
fajalahomo cullohomo lismmi 
wadhhfib abahom hhajaran fei ‘lyammi 
w4kiim alai “likhwahi thultha ’Itaricah 
wahadhihi “Imefelah’o ’Imushtaracah 


[7] 
waldna nebda bi’lladhai 4radna 
fei “ljeddi wa'likhwah'i idh waidna 
faalik nahhat ma akulo ’lmifmaaa 
w4jma hhawAthei ‘Icelamati 4jmaaa 
_ widlem bidnna ‘ljeddo dhu 4hhwili 
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énbefca 4nhonna Alaf “Itawélet 
fakafimo ‘likhwahi feihonna {dh4 

lam yaédi “Ikafmo Alathi bi’ladhai 
fatirah'an’ yAkhodho thulthén’ camilan’ 
in cana bi'lkifmahi anho nézilan’ 

‘in lam yecun feihim dhawt fihami 
fakna bidydh ahhei ani iftifhami 
watarah an’ yakhodho thultha ‘Ibakei 
bada dhawei *lforudhi wa’larz4ki 
hadha idha ma adh’-hhati ’"Imokéfamah 
tenkos ho ani dhaci br lmezahhamah 
watarahan yakhodho fudfa ’lmali 
walaifa anho nazilan’ bihhali 

wahati maa ‘linathi inda ‘Ikafmi 
mithlo 4khin’ fei fahmihi wa lhhocm1 
wahhfeb benei ‘labi ledai ‘lidadi 
warfodh’ benei ‘l6mmi mia ’Jajdadi 
wahhcom 4lai “likhwah’i bada ‘lAddi 
hhocmaca feihim inda fakdi ‘ljeddi 
walokhto 1a fardho mia ‘ljeddi leha 
feima al4 mefelahan’ cammaleha 
zaujon’ wadmmon wahoma temdamoha 
faalem fakhairo 6bmmahin Allamoh4é 
torafo ya sabhi bilacdariyyah 

wahei bian tahhfadh‘o-ha hhariyyah 


[8] 
fayofradh’o ‘Inisfo leha wa’lfudfo leh 
bhatai tauli bi’lforudhi ‘Imojmeleh 
thomma yatiidani ilai “lmokafameh 
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cama madh’ai fahhfadh’-ho wafhcor nadh"Imeh 
waitn torid marifah’a ‘lhhifabi 
letentaha{ feihi {laf ’ls‘awAbi 

watdrifo ‘Ikifmah’a wa ltafs'eila 
watalim dlsahheihha wa’lés ila 
fiftakhriji ‘los'ula fet ’Imefayili 

wala tecun an hhifdh’iha bidh4hili 
wahai idha fos'sila fetha *lkatlo 
thelethah’on’ yedkholo feih4 *l4dlo 
wabddaha arbaah’on tem4mo 

la aula yaruha wela inthilamo 
falfudfo min fittahi 4s-homin’ tera 
walthultho wa’lrub6 min athnai afhara 
walthumno in dhomma ilaihi “lfudfo 
fais loho ’lsadiko feihi “Ihhadfo 
arbadhon yatbadha ifhrina 

yarifoha ‘Ihhufabo ajmattina 
fahadhihi ’Ithelethah’o ’lés’tlo 

{n caththorat foriidh’oha tatitlo 
fatablogo “Ifittah’o Akda “lafhareh 

fei surahin’ mardfahin muftathareh 
watalhhako “Ilata{ telefha fei "lathar 
fei “lauli afradan’ befebah’i athar 

wa ladado ‘Ithalitho kad yatiulo 
bithumnihi faamel bima aktlo 
wa’lnisfo wa’lbake! awi’lnis fani 
4slohoma fei hucmihom athndni 
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[9] 
wa lthultho min thelethahin’ yecunt 
wa lrubé min arbafhiin’ mefntino 
wa Ithumno in c4na famin theméniyah 
fahadhihi hai ’lés‘tilo “Ithdniyah 
la yedkholo ’laulo alaiha faalemi 
thomma afloca ‘ltas’-hheihi feiha wakfimt 
fai’n tecun min 4sliha tasihhhho | 
fatarco tath weili lhhifabi ribhho 
faathi cullan’ fahmaho min as‘lhi 
mocammilan’ au adyilan’ min 4ulihi 
wain terai ‘Ifihama laifa tankafim 
alai dhawei Imeirdthi fatba m4 rufim 
wathlob th areika “likhtis‘ari fei "l4mal 
bi'Idharbi wa’lwafki yojanibca ’Izelel 
wirdod ilai ’lwafki ‘Hadhat yowafiko 
wadhribho fei "lds li waanta "lhhadiko 
in cana jinfan’ wahhidja’ au acthera 
fahhfadh” wada anca ’ljidala wa’lmiré 
wain terai ‘Icathra 4lai ajnafi 
fainnaha fei ‘Ihucmi inda ‘Inafi 
tohhs aro fei arbadhin’ 4kfami 
yarifohé "Iméhiro fei “lahhc4mi 
momiéathilon’ min badiho mondfibo 
wabddaho mow4fikon’ mosahhibo | 
wa'lr4bié "lmobayino ’Imokhilifo 
yonbeica An tafseilihinna ‘laarifo 
fakhodh mina "lmomathilaini wahhidé 
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wakhodh mina "Imonafibaini “Izdyida — 


wakhodh jemeia ‘ladadi “Imobayini 
wadhribho fei “Ithanei wela todahin1 


[10] 
wadhrib jemefa “lwafki fei "Imowdafiki 
wafloc bidhdca anhaja ‘Ith'arayiki 
wadhribho fei ’lasli ‘Madhai ta4s's'ild 
waahhsi m4 4ndh'amma wama tahhass ala 
wadkfimho fa’lkafma idh4 sahhethho 
yarifoho 144jemo wa’lfasethho 
fahadhihi mina ‘lhhifabi jumalo 
yatei alai mithalihinna ‘lamalo 
min gairi tath'weilin’ wela “atifaf 
fakna bimé fethinna fahu cafi 
wain yemut akharo kabla “lkif{mah 
fahhakkiki ‘lfthami w4arif kifmah 
wajal leho mefalah'an’ dkhrai lem4— 
kad bayyana ‘ltafseila feima koddima 
wandh'or fain wAfakati ‘lffhamo 
fakhodh hodeita wafkoha temamo 
wadhribho 44 jemeiaha fei ’lfabikah 
in lam yecun bainahoma mowéfakah 
falas-homo ’lékhrai fafei "Ifih4mi 
todhrebo aii fei wafkiha tem4mi 
wacullo fahmin’ fei jemeii ‘Ithaniyah 
yodhrebo 4u fei wafkiha alaniyah 
fahadhihi th areikaho ‘lmonafakhah 
farka biha rutbah’g fadhli fhamikhah 

N 2 
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wain yecun fei muftahhakki *Imali 
khonthain’ sahheihhon bayyana lifhcali 
fakfim laf “lakalli wa’lyekeini 

tahhdh’a bihakki “Ikifmahi "lmobeint 
wahacadhai hucmo dhawati ‘Ihhamli 
yobnai lai ’lyekeini.wa’lakalli 


cy 

wain yemut kaGmon bthadmin’ 4t garak 
4u hhddithin amma “ljemeia ca’[hharak 
walam yecun yolemo hhalo ’abiki 
fala yowarrath nafikon min nafiki 
tadddohom catnnahom ajanibo 
wahacadhai ‘Iréyyo ’lfadeido ‘ls ayibo 
wakad atai “Ikailo dlat ma fheina’ 

min kifmahi ‘Imeirathi ca yebeina 

alai th‘areiki “lramzi wa’lifharah 
molakhkhas an’ biatjezi ‘libarah 

fa lhhamde lillahi alai ‘ltemami 
hhamdan catheiran tomma fei "ldawdmt 
wanafalo ‘lafwa ani ‘Itaks’eiri 

wakhaira ma namolo fei ’lmes eirt 
wagafra ma cana mina ‘Idhonubi 
wafatra m4 cana mina ‘lOyubi 
waafdh alo ’ls'alwahi wa’ltafleimt 

Alai “Inebiyyi ‘Imus th‘afai *lcereimi 
mohhammedin’ khairi ‘l4nami la4kibi 
waalihi ‘Igurri dhawei *lmenakibi 

was abhbihi “lafadhbili ’l4brari 
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alsifwahi ’ldmathili ’lakhyéri 
wahhafbong “Ilaho wanima ’Icafei 
dhu ’lizzi wa’lkodrahi wa’lalth afi 


tummat wa lhhamdo lillahi 
rabbi ‘laalemeini was alwatoho 
wafelamoho 4lai fayyidina 
mohhammedin’ alnebiyyi *lommiyi 
waalai alihi was ahhbihi 
lth ayyibeini alth‘ahereini 
Jailaho ‘ljemaah liarbadi liyali 
khalauna min fhewali finnah 
athnel afhari wafeba mayihii 
yetheki bi llahi tadalai 

fakhro l{4bikénei 

4fa ‘llaho anho. 


THE DESIRED OBJECT OF THE INQUIRER 
CONCERNING ALL THE RULES OF INHERITANCE: 
Composed by the learned Shaikh, the Imam 
Mowaffito'ddein, father of Abdalla, 
Mohammed, son of Ali, son of Hosain, 
Al Rahabi, commonly called Jbno’] 


Motakanna. May Gon be merciful to him! 


ae 


In the name of God, the Clement, the Merciful ; and. 
- . from Him we seek assistance. 


¥ 


| 


[1] 
FIRST, we open the discourse 
With pronouncing the praise of our Lord most High: 
Praise then to Gop for what he hath bestowed, 
Praise, by which we remove blindness from the sight ! 
Next, benediction afterwards and salutation 
To the Prophet, whose religion is the ista’m, 
MoHaMMED, seal of his Lord’s messengers, 
And his family, after him, and his friends! 
And let us pray cop for his aid to us 
In what we have proposed to explain 
From the system of the Imam, zarp ALFARADUHT *, 
(Since this is among the noblest of purposes) 
By learning; for learning is the most deserving of efforts 
In it, and the worthiest vocation of the pious ; 
And this éranca of knowledge peculiarly belongs to what 
Has been openly declared among all the learned ; 
And zap has unquestionably a just title 
To what the ford of the mission conferred on him, 
By pronouncing his excellence, clearly saying, 
* Zarp will teach you the law :” O glorious encomium ! 
He, therefore, best deserves to be followed by the student, 
Especially since sHaF1EI takes him for a guide. 
This then is his doctrine epitomised 


* Faradh'ci, aman skilled in the furayidh’, or sacred ordinances contain- 
ed in the Alcoran. 
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Free from a particle of ambiguity. 

The causes of inheritance among men are three ; 

(The possessor of any one has the advantage of succession) 
And they are wedlock, collateral relation, and descent : 
There is not besides them a single cause of inheritance. 


[2] 

And any one of three mcapacities 
Excludes a person from the succession ; 
Servitude, and homicide, and a difference of faith : 
Understand then; since doubt is not like certainty. 
find those, who inherit among males, are ten ; 
Their names are known, and every where mentioned : 
‘The son, and the son’s son, however they descend, 
And the father, and his father, in the ascending line ; 
And the brother, on whichever side he stands, 
Since Gop caused the KorAN to descend in his favour; 
And the son of a brother related by the same father, 
(Hear now the discourse containing no falsehood) 
And the paternal uncle, and such uncle’s son, 
(Be thankful to him, who explains concisely and clearly) 
And the husband, and the emancipater nearly connected 5 
And all the males, who inherit, are these. 
And all the inheriting females are seven, 
(To no woman, but them, does the law give that title) 
The daughter, and the son’s daughter, and the tender 

mother, | 
And the grandmother, and the wife, and the @mancipatress, 
And the sister, on whichever side she stands: 
And this their number t4us appears. _ 
And know, that inheritance is of two sorts, which are 
The sHARE, and the HEIRSHIP * of what is distributable. 
. Now the shares, by the declaration of the book, are six: 
(Besides them is no share in the inheritance) 


© Pronounced ig India, ferz and debe. See the last words of the re- 
port by the Makomedan doctors in the Patna cause. 
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A moiety, and a fourth; next, half a fourth, 

And a third, and a sixth, as the law declares, 

And two thirds; and these are the whole. 

Remember then; for “ Every one, who remembers, és 
an IMAM *.” 


[3] 
A moiety then zs the share of five persons, 
The husband, and the female child, 
And the daughter of a son, on failure of daughters, 
And the whole sister, by the opinion of every MUFTI, 
And, after her, the sister, who has the same father ; 
This when they stand alone without any HEIR. 
And a fourth zs the share of the husband, if there be with 
him 
Any children of the wife, who deprive him of more; 
And this zs for every wife, or more than onc 
On failure of children, as it is ordained. 
And the eighth zs for the wife, or the wives, 
Together with sons or with daughters t, 
Or with children of sons: learn then, 
And remain firm in venerating study, and prosper. 
And two thirds are for the daughters all together, 
When there are more than one; (hear attentively} 
And the same portion zs for the daughters of a son: 
(Comprehend my discourse with clear discernment) 
This also zs for two sisters, and for what exceeds that 
number ; 
The ingenuous and the pious have thus decided : 
This, whether they be by the father and the mother, 
Or bythe father only. (Act by this rude; thou wilt be right) 
And the third zs the mother’s share, when there zs no child, 


* A saying, I believe, of Mahomed: he meaned a rememberer of his oral 
precepis. Hence the name of Hajidh, or Huf, was assumed iby many 
illustrious persons, and, among them, by the celebrated poet. . 

+ See the answer of Mohammed Kdsin to the thirteenth question pro- 
Posed to him inthe Paina cause, 
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Nor any assemblage or number of brethren, 

As two brothers, or two sisters, or three ; 

‘The rule in this case regards males as well as females. 
And, if there be a husband, and a mother, and a father, 
A third of what remains is allotted to her ; 

And so with a wife: (advance then, 

And be not seated apart from the sciences.) 


[4] 
And a third zs for two males or two females 
Of the mother’s children, without deceit ; 
And so, if there be more, and they seek thezr allotment, 
There is no provision for them in what exceeds that share, 
And females and males are held equal 
In this distribution, as the written law declares. 
And a sixth 7s the share of seven in number, 
The father, and the mother, then the son’s daughter, 
and the grandfather, 
And the sister, daughter of the father, next the grand- 
mother, 
And the mother’s child: the number is complete. 
And the father has a right to it with the children, 
And so the mother, by the revelation af the Eternal: 
And the same is for her withtwo 
Of the dead man’s brothers: give thase two a just allotment. 
And the grandfather zs like the father, on his death, 
In the distribution of what accrues to him and relieves him, 
Except when there are brothers dzwing, | 
Since they are preferable to him in proximity * 
And their due and his due shall be introduced 
With a full explanation in the different cases. 
And the son’s daughter takes 4 sixth, when 
She is with a daughter, alike in descent, 


* The margin has minho for wah. From this verse it appears, that 
the degrees of consanguinity are computed by the Mahomedans in the 
same manner as by our common lawyers, 
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And thus a sister with a sister, who | 

Is related, O my brother, by the same father. 

And, if the relation of the grandmothers be equal, 

Both of them are called to the succession ; 

And a sixth ts divided between them equally 

By the just and the legal :mode of partition. 

And every female, who claims through one not inheritings. 
Has herself no portion of the inheritance, 


[5] 
And the distant kinswoman is excluded by the near 
By the better opinions: (say now to me, “ Enough.”) 
And here ends the distribution of the sHARES, 
Without perplexity or intricacy: 
And 2¢ is just, that we propound the law of HEIRSHIP 
With every sentence concise and exact. 
Now every one, who appropriates all the estate, 
Among the near descendants or relations, 
Or who takes what remains after the portions, 
He is distinguished by the title of HEIR*, 
As the father, and the grandfather, and his father, 
And the son, in a near and a remote degree, 
And the brother, and the brother’s son, and the uncles, 
And the master, who generously manumitted Azs slave. 
And thus their sons, all of them : 
(Be attentive then to what I pronounce). 
And there as not to the distant, with the near, kinsman 
Any share or portion in the inheritance. 
And the brother and the uncle by mother and father 
Are preferred to those descended by the half blood. 
And the son and the brother with females 
Have the heirship over them in the estate : 


* See A Narrative of the Proceedings in the Patna Cause, p. 11. Note b. 
The Arabick verb ds‘s‘aba primarily signifies to collect und bind together the 
branches of a tree: hence the secondary sense, to constitute the heir and head 
& a family. | 
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And there is not among women any heiress 
Except her, who kindly freed the enslaved neck. 
And the sisters, if there be daughters, 

‘fake the residue after their portions. 

And the grandfather is precluded from inheriting 
By the father in a// his three cases; 

And thus the grandson by the son: (do not then 
‘Turn aside, in deviation from the clear rules). 


[6] 
And the grandmothers on each side are excluded 
By the mother: (remember this rude, and decide conform- 
ably) 
And brothers are excluded by sons 
And by the nearest progenitor, as we are taught, 
Or by sons’ sons, when there are any; 
A number and one are in this respect alike. 
And the mother’s son remains in exclusion 
By the grandfather (remember this with care) 
And by the daughters, and the son’s daughters : 
(Be very assiduous in committing knowledge to memory) 
Besides, the son’s daughters are excluded, when 
The daughters take two thirds, O young man, 
Except when a male has the heirship over them 
Of the son’s children, by what they assert ! 
And, after them, the sisters, who 
Descend in proximity from doth sides, 
When they take their complete portions, 
Exclude the weeping daughters of the dead father ; 
And, if they have a brother present, 
He has the heirship over them, in private and publick, 
And the brother’s son is not the heir over 
Whoever is equal to, or above, him in descent. 
And, if thou find a husband and a mother inheriting, 
And brothers by the mother, they take each a third; 
And so if there be brothers by the mother and the father, 
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And the whole estateis comprised inthe allotment of shares, 
Place them all to the side of the mother, __ 
And consider their father as a rock in the sea, 

And divide among the brethren a third of the estate left, 
_ And this as the case of mushtaraca, or parcenary. 


| (7] 

And now we will enter upon what we desire 

Concerning the grandfather and the brothers, as we pro« 
mised. 

Incline then thine ear to what I shall say, 

And collect at once the whole purport of my words; 

And know, that the grandfather has different cases; 

I will inform, thee of them successively: 

And he has a share with the brothers in them, when, 

‘The division redounds not to any loss upon him. 

And sometimes he takes an entire third, 

If there be in the distribution any descendants from him, 

And there be not among them any entitled to shares, 

(Be content with my explanation without questions) 

And sometimes he takes a third of the remainder 

After those, who have portions and provisions ; 

This, when the dividend is become 

Too diminished for the other share by the press of 
claimants. 

And sometimes he takes a sixth of the property, 

And there is no descendant from him in ¢hat case; — 

And he, with females in the division, is 

Like the brother in his share and his right. 

And reckon the father’s children in the number, 

(And leave the mother’s children with the grandfathers) 

And, after that number, give to the brethren 

Thy just allotment among them on failure of the prand- 
father. | 7 

And the sister has no share with the grandfather. 

In what exceeds the case already concluded; - 

The consort and the mother, and these two are all of 
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| (Know thon, for the best of the sect is hé who knows best} 
»* Are called, O friend, the dedariyyah * ; | 
And they deserve to 0 be remembered by thee. 


Es] 
Half then is given to her, and a sixth to him, 
Until there is a remainder after the entire shares, 
Then they return to the distribution - 
As before-mentioned: (recollect it, and thank the author} 
And, if thou desire a knowledge of computation, 
Thou wilt by its means attain the right proceeding : 
And thou wilt understand divisions and analysis, . 
And wilt be acquainted with integers and fractions ; 
Extract, then the roots in solving problems t, 
And be not remiss in committing them to mentory; 
Now they, when the discourse about them is precise, 
Are three, to which a remainder belongs, 
And, after them, fonr complete divisovs, 
To which no remainder belongs, nor any fraction f. 
‘Now the sixth, thou wilt see, 7s from six portions, 
And the third and the fourth from twelve ; 
And if to an eighth a sixth be added, 
~The new root, concerning which the calculation is just, 
‘Becomes four, which twenty follow, 
_ As arithmeticians universally know §. 
And these three roots, 
If the shares be many, leave a remainder. 
And let six come to the connexion of ten 
in the known table commonly delineated {{, 


¢ 


* The Arabian lexicographers five this name to the husband or ure, 
the mother, the grandfather, and the whole sister ; possibly, because the rules 
ef succession are a little disturbed in favour of them. 

+ By al, or root, he must mean the denominator of a fraction, 

 -t Bes probably, considers the whole estate as fwelve, which has four 
_ diviaors, besides ‘unit. 
_* § In our notation (which sid Asiaticks, if they are wise, will. ee 
‘ y Ph = 2% 
- This passage 1 do not understand, not knowing the table to as 
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And let that follow,-which succeeds it .in the series, 
In the excess, by distinct progressions, to seventeen 5 
And the third number leaves a remainder 

Of its eighth part: (proceed then, as I direct} 

And half and what remains, or the two:halves, 
Their raot, in the rule concerning them, zs two. 


os : 
And the third comes obviously from three ; | 
And the fourth zs formed from four ; | 
And the eighth, if it be required, zs from eight ; 
And these are the second roots, 
‘To which no remainder belongs: know this 5 
‘Then pursue the method of verifying it, and distribute : 
And, if thou hast verified the root, 7 
The end of lengthened computation is clear ites 
Give then to each person his share, from his root, 
Complete, or broken from its remainder. 
And, if thou see that the shares cannot be distributed 
do the partakers of the inheritance, follow what is pre. | 

scribed, 
And seek the way of compendiousness in the work 
By multiplication and proportion: this will remove error 
from thee, 
And restore to the whole quantity what agrees with it, 
And multiply it by the root, and be thou vigilant ; 
Whether there be one denomination or more, 
Remember well, and dismiss from thee doubt and difficulty; 
And, if thou see multiplicity in the kinds, 
Then they, by the rule among men, 
Are numerically ranged in four terms, 
The skilful accountant will know them by the rules; 
The ‘similar term, after it the proportional, 
- ‘ . e 

it refers. The seragenqry table, which Wallis exhibits in the seventh 
chapter of his Algebra, is commonly used in Asia for ne nsatie = 
- division. Gee Cuarnin, vol, IIL p. 155. 
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And, after that, the concordant accompanying, 

And the fourth zs the discordant separated ; 

(The intelligent man will inform thee of their distinctrons) 

Take then from the similars one, 

And take from the preportionals the rest, 

And take the entire number of discordants, 

And multiply them by the second fermi; and be not 
deceived. 


[10] 
And, mix the whole quantity with the concordant, 
And pursue by it the plainest of ways ; 
And multiply it into the root, which thou hast investigated. 
And compute what is the sum, and what it amounts to; 
And divide it; and, if the division be just, 
The illiterate and the eloquent man will equally know it*; 
And this is the whole of the computation, 
(The work thus proceeds in similar cases) 
Without prolixity or digression ; 
Be satisfied then with what it contains; for it is sufficient+, 
And if one person die before the distribution, 
Make the shares just, and know his proper division 3 
And state for him a fresh question, as it 
Has been distinctly explained, in what precedes: 
And consider; and, if the shares agree, 
Take them ; thou art right; the quantity is complete; 
And mix it, or all of them, into'the preceding, — 
Tf there be not an agreement between them, 


* The preceding verses comtain an awkward rule of practice; but. 
hence appears, that Chardin was mistaken, when he asserted, that nei- 
” gher the Zndians nor Persians of his time were at all acquainted with the 
© mmon practical rules: see his chapter on the Persian Arithmetich. 

+ It can only be of use, as an artificial memory, to those who al- 
ready know the rules, but is insufficient for the teaching of them. 
Fhese two or three pages are very enigmatical ; but I should not de- 
spair of explaining them, if I had leisure to read a few arithmetica® 
books of the drab: ox Persians, 
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And the new shares.into the former shares = 
Are blended, or into the entire quantity; . 

And every share into the aggregate of the second 

Is mixed, or into the whole quantity, eit 

And this is the method of mondsakhah* 

Mount then by it the lofty degrees of excullance: 
And, if there be among the claimants of the estate 

A real hermaphrodite, removing a// doubts, 
Distribute to the less evident and to the certain ; 
Thou wilt allot with justice the clear portion 5 

And this is the rule of pregnant women, 

Which is founded on the certain, and the less evsdent. 


11] 
And, if many kinsmen die by ruin or drowning, 
Or a calamity overwhelming all, as fire, © 
And the case of the survivor be not known, 
And one deceased cannot be heir to another deceased 
Reckon them all, as if they were strangers; _ 
And this is the sound and true determination. 
And now the discourse has come to what we desired 
Concerning the distribution of estates, so that it is made * 
clear, 
By way of short hint and allusion, 
Explained in an abbreviation of the sense. 
Praise then to Gop in perfection, 
Praise, abundant, complete in eternity; 
And let us ask forgiveness for our defects, 
And the best of what we hope in the place aspired to, 
And pardon for what ts passed of our sins, 
And a cowering for what is passed of our faults ; 
And the fairest of salutations and benisons 


® The grammarians, translated by Golins, thus explain the word te 
rdsokh or mondsakhah : “ Mors et successio continua heredum, quz fit 
_ integra manente et indivisd heereditate ;” but the last words mag 
no adequate idea of the thing. 
0 2 
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On the prophet, the. pure, the illustrious, | 

Mouamoen, the best of created’ oeings, the last of prophets, 
And on his family, bright with glorious qualities, 

And his comipanions, the excellent, the noble, 

The spotless, the exalted, the beneficent ! 

And our sufficient help is Gop! O all-sufficient! 

Endued with greatness, and-with power,and with clemency: 


The work is ended. Praise’be to cop,. 

The ruler of worlds! and his blessing 

And peace on our lord 

Mowammen, the Unlettered Prophet, 

And on his family and his companions, | 

The excéHent, the unblemished ! 

On Friday night, one of the four nights 

at the close of Shewdl in the year 

seven hundred and’ twelve * 

The Transcriber, surnamed 

FAKHRO’L SA'BIKA'NI 

(or, Excelling his Predecessors)' 
confides in Gop Most High > 
May cop forgive his sins ! 
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‘THE two Mu/ednan authors, whom I now in- 
troduce to my countrymen in India, are Shaikh 
Sira'ju’ppi'n, a native of Sejduend, and Sayyad 
SHARI‘F, who was born at Yurjdn in Khwarezm 
near the mouth of the Oxus, and is faid to have 
died, at the age of feventy-fix years, in the city 
of Shiraz: thear compofitions have equal au- 
thority in all the Mobammedan courts, which 
follow the fyftem of Apu’ Hawnrrau, with 
thofe of Lirrteron and Coxe in the courts at 
Weftminfier; and there is, igdeed, a wonderful 
analogy between the works of the old dra- 
Lian and Engiifh lawyers, and between thofe of 
their feveral commentators; with this differ 
ence in favour of our own country, that Lir- 
TLETON is always too clear to need a glofs, and 
with this difference in favour of the 4raés, that 
the fole object of Suari'F was to explain and 
illuftrate his text, without an oftcntatipus dif- 
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play of his own erudition; but, when it 1s ad- 
mitted, that a defire of extreme brevity has 
often made the Sirajryyah obfcure, the reader 
fhould in candour allow, that every author muft 
appear to great difadvantage in a literal tranfla- 
tion, efpecially when his own idiom differs to- 
tally from that of his tranflator, when his terms 
of art muft be rendered by new words, which 
ufe alone can make eafy, and when the fyftem, 
which he unfolds to his countrymen, has no re- 
femblance to any other, that the world ever 
knew. In the Sharifyyah (for that is the po- 
_ pular title of the .4rad:an comment) we find 
little or no obfcurity; and, if there be a fault 
in the book, it is a {crupulous minuteness of 
explanation, and a needlefs anxiety to remove 
every little cloud, which the reader himfelf 
might difperfe by the flighteft exertion of his 
intelleét. Both works were tranflated into Per- 
_fian by the order of Mr. HastincGs; and the 
tranflation, which bears the name of Maulavi 
MuuaMMep Kasim, muft appear excellent, 
and would be really ufeful, to fuch as had not 
accefs to the Aradick originals; but the text 
and comment are blended without any dif- 
_ crimination, and both are fo intermixed with 
_ the notes of the tranflator himfelf, that it is 
_ often impoffible to feparate what is fixed law 
from what is merely his own opinion: he hag 
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alfo erred (though it be certainly a pardonable 
errour) on the fide of clearnefs, and* has: made 
his work fo tedioufly perfpicuous, that it: fills, 
inclufively of a turgid and flowery dedication, 
about fix hundred pages, and a faithful verfion | 
of it in Eagh/b would . ee a sf large 
volume. 

Tf the pains, which have been taken to lie 
my own-work as complete as poffible, be med- 
fured by the fize of it, they muft be thought 
very inconfiderable; but in truth no greater 
pains could have been taken with any work ; 
and it would have been a far eafier tafk to have 
dictated or written a verbal tranflation of the 
two comments on my text, than to have made 
a careful felection of all that is important in 
them; for which purpofe I perufed each of 
them three times with the utmoft attention, and 
have condenfed in little more than fifty fhort 
pages the fubftance of them both, without any 
fuperfluous paffage, that I fhould wifh to be re- 
trenched, and with as much perfpicuity as I 
was able to give, in fo fhort a compats, to a 
{yftem in fome parts rather abftrufe: left men 
of bufinefs, for whom the book is intended, 
fhould be alarmed at firit fight by the ‘magni- 
tude of it, 1 have omitted all the minute criti- 
cifm, various readings, and curious Aradian li< 
‘terature ; moft of the anecdotes concerning old 
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Jawyers, and all their fubtil controverfies with 
the arguments on both fides; together with the 
demonftrations of arithmetical rules and the 
‘wery long proceffes, after the prolix method of 
the rads, in words inftead of figures. Praéti- 
cal tility being my ultimate object in this work, 
I had nothing to do with literary curiofities, 
how agreeable foever they might have been in 
their proper places ; but, in order to attain that 
object by a full explanation of every thing ufe- 
ful in my text, I was under a neceffity of retain- 
mg the Arabian phrafeology both in law and 
arithmetick, and muft requeft the Engés/b reader 
to difmifs from his mind, while he ftudies the 
Sirdjtyyah, thofe appropriated fenfes, in which 
many of our words, as Heir, tzheritance, root, 
and the like, are ufed in our own fyftems. One 
Arabick word {1 was at a lofs to tranflate pre- 
cifely in our language without circumlocution : 
the chief prablem, in the diftribution of eftates 
among Mujfelman heirs, is to find the leat num- 
ber, by which an eftate muft be divided, fo that all 
the fhares and the refidue may be legally d:firibut- 
ed without a fraction: this they call integration; 
but, if 1 could have hazarded fuch a word in 
Enghjb, the frequent repetition of it would 
have been extremely harth ; and.I have gene- 
rally called it arrangement or verification, which 
are popular fenfes of the 4radick verbal noun’; 
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but the number fought, or, to ufe the Arabian 
expreflion, the mtegrant of the cafe, 1 have ufu- 
ally named the diusor of the eftate.. | 
It will be feen in the Sirdyzyyah, that the Gy 
tem of Zaip, though in part exploded by Asy | 
Hanrrau, had very. powerful fupporters, and 
its auther is always mentioned in terms of .re- 
{peét: it is the fyftem, which I publifhed at 
London above ten years ago; and I am not fur- 
prifed, that, without a native affiftant or evena 
marginal glofs, I could not then interpret the 
many technical words, which no dictionary 
explains, except in their popular fenfes; but, 
though my literal verfion of the tra& by Atmu- 
TAKANNA feems for pages together like a ftring 
of enigmas, yet the following work makes every 
fentence in it perfectly clear; and the original, 
which was engraved from a very old manu- 
{cript, appears to be a lively and elegant: epi- 
tome of the law of inheritance according to. 
Zap, but manifeftly defigned to affift the me- 
mory of young ftudents, who were to get it by 
heart, when they had learned the rules from 
fome longer treatife, or from the mouths of 
their preceptors. This: may be no improper 
place to inform the reader, that, although Aru 
Hanrftan be the acknowledged head of the 
prevailing fect, and has given his name to it, 
yet fo great veneration is fhown to Asv Yu'- 
suF and the lawyer MvHamMep, that, when 
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they. doth diflent frem:their mafter, the Mdujéela 
mon jadge is at libérty to adopt either of the two 
decifions, which may feem to him the more 
confonant to reafon, and founded on the better 
authority. 

I am. ftrongly. difpoted - to. ay pme ne 
poffible queition could accur.an the Mosaszme- 
dan jaw of fucceffion, which might not be ra- 
pidly and correctly anfwered by the help of this 
avork; but it would be eafy to.confirm or in- 
validate my opinion by the following method, 
‘vet one capital letter, or more, if neceflary, 
reprefent each of the tharers, refiduaries, and 
diftant heirs; and let thofe jetters be the ink 
tials of the feveral words, in aid of the memory, 
but fo chofen (as without difficulty they may 
be) that all may be different ; let them be 
placed in alphabetical order, and connected by 
the fign of addition; let an enumeration be 
then made, by the known rule, of all the pofli- 
Dle-cafes, in which they can occur, two and 
two, three and three, aad fo forth; let them 
accordingly be arranged in tables from the 
Joweft number to the higheft; and let the thare 
or allotment of each be fet above the letter, 
in the place of an exponent. If the queftion 
then were propofed, in what masncr the pro- 
perty of Hinpa muft be diftrabuted among her 
daughter, her fifter by the fame father only,’ and 
the daughter of ber fan,'the table of the third 
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elafs would exhibit: this’ formula D ?-+:DF 2 

+ DS; or, if AMRu had left his. wife, tio 
daughters, and doth his parents, the formula in 
the fourth table wouldbe 2 DiS ed F4-+ Mf. 
-+ W 2; where the denominator of the jndex 
would be the integrant, as the 4rabs call it, of © 
the cafe, and the numerator would point out 
the feveral allotments: thus might we .con= 
ftruct a fet of tables, mathematically accurate, 
in which the legal diftribution, in every poffible 
cafe, might be feen in a moment without 
thought and even without learning; and fuch 
a blind facility, though not very confiftent with 
the dignity of {cience, would certainly be con- 
venient in pra@tice. We might alfo arsange the 
whole in a fynthetical method (of all the moft 
luminous and fatisfaGtory) by beginning with 
the fentences of the Koran, as with indubitable 
axioms, followed by the genume oral mazims 
of MuyamMMep; by {ubjoining the paints, on 
which all the learned have at length agreed, 
and by concluding with cafes deduced from 
thofe three fources of juridical knowledge, to 
which there fhould be conftant references by 
numbers in the manner of geometricians: this 
method I propofe to adopt-in the Digeft, from 
which I have feparated the Sirdjiyyab, becaufe 
it feemed worthy of being exhibited entire, and 
may be confidered as Inftitutes of Arabian Law 
on the important title, mentioned by the Brilife 
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legiflature, of inberitance and mais ion to len 
Penis, and goods; 

Unlefs' 1 am greatly deceived, the ‘ah now 
prefented to the public, decides the queftion, 
which has been ftarted, whether, by the Mogul 
canfittution, the fovereign be not the fole proprietor 
of all the land in bis empire, which he or hts pre- 
deceffors have not granted to a fubjed, and his 
heirs; for nothing can be. more certain, than 
that land, rents, and goods are, in the language of 
all Mohammedan lawyers, property alike alienas 
ble and inheritable ; and fo far is the fovereign 
from having any right of property in the goods 
or lands of his people, that even efcheats ate 
never appropriated to his ufe, but fall into a 
fund for the relief of the poor. SHARIF ex- 
prefsly mentions fields and houfes as inherita- 
ble and. alienable property: he fays, that a 
boufe, on which there is a lien, fhall not be 
fold to defray even funeral expenfes; that, if 
a man dig a well in his own field, and another 
man perifh by falling into it, he incurs no guilt ; 
but, if he had trefpaffed on the field of another man, 
and had been the occa/fion of death, he muft pay 
the price of blood; that dui/dings and trees pafs by 
a fale of land, though not converfely; .and he al- 
ways exprefles what we call property by an em- 
phatical word implying-dominion. Such dominion, 
fays he, may be acquired by the act of parties, 
as in the cafe of contracts, or, by the act af 
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Jaw, as in the cafe of defeents; and, having ob- 
ferved, that freedom is the civil exiftence and life 
of a man, but flavery, /us death and annihilation, 
he adds, decaufe freedom eftablifbes bis right of 
property, which chiefly diftinguifbes man from other 
animals and from things inanimate; fo that he 
would have confidered fudbjects without property 
(which, as he fays in another place, comprifes 
every thing that a man may fe, or give, or leave 
for his betrs) as mere flaves without etvil hfe: yet 
SHARIF was beloved and rewarded by the very 
conqueror, from whom the imperial houfe of 
Dehli boafted of their defcent. The Koran 
allots to certain kindred of. the deceafed fpeci~ 
fick fhares of what he /eft, without a fyllable in 
the book, that intimates a fhade of diftin@tion, 
between realty and perfonalty; there is there- 
fore no fuch diftinétion, for interpreters muft 
make none, where the law has not diftinguifh- 
ed: as to MuyammMen, he fays in pofitive 
words, that if a man leave either property, or. 
rights, they go to fas heirs; and Suarir adds, 
that an heir fucceeds to his anceftor’s eftate with 
an abfolute right of ownerfhip, right of poffeffion, 
and power of altenation, Now I am fully 
perfuaded, that no Mufelman prince, in any 
age or country, would have harboured a 
thought of controverting thefe authorities, 
Had the doétrine lately broached been fuggeft. 
ed to the ferocious, but politick and religious, 
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SOmar,~he would in his beft mood have afked 
‘his counfellor fternly, whether he imagined 
himfelf wifer than Gop and his Prophet, and, 
‘in one of his paffionate fallies, would have 
{purned him as a blafphemer from his prefence, 
had he been even his deareft friend or his ableft 
general: the placid and benevolent ALr would 
have given a harfh rebuke to fuch an advifer; 
and AurRANGzIB himfelf, the bloodieft of af- 
faffins and the moft avaricious of men, would 
not have adopted and proclaimed fuch an opi- 
nion, whatever his courtiers and flaves might 
have faid, in their zeal to aggrandize their 
matter, to a foreign phyfician and philofopher, 
who too haftily believed them, and afcribed 
to fuch a fyftem all the defolation, of which he 
had been a witnefs. Conqueft could have 
_miade no difference; for, either the law of the 
conquering nation was eftablifhed in India, or 
that of the conquered was fuffered to remain: 
if the firft, the Koran and-the diéia of MunaMm- 
- MED were fountains, too facred to he violated, 
both of public and private law; if the fecond, 
there is an end of the debate; for the old Hin- 
dus moft.affuredly were abfolute proprietors of 
their land, though they called their fovereigns 
Lords of the Earth; as they gave the title of 

Gods on Earth to their Braéhmens, whom they — 
punifhed, neverthelefs, for theft with all due fe- 
verity. . Should it be urged, that, although an 
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Indian prince may have no right, imhis executive 
' capacity, to the land of his fubjedts, yet, as the 
fole /egiflative power, he is above control; I an- 
{wer firmly, that Jxdzan princes never had, nor 
pretended to have, an unlimited legiflative au- 
thority, but were always under the control of 
laws believed to be divine, with which they 
never claimed any power of difpenfing. 

Iam happy in an opportunity of advancing 
thefe arguments againft a doctrine, which I 
think unjuft, unfounded, and big with ruin; for, 
in the courfe of nine years, I have feen enough 
of thefe provinces and of their inhabitants, to 
be convinced, that, if we hope to make our go- 
vernment a bleffing to them and a durable be- 
nefit to ourfelves, we muit realize our hope, 
not by wringing for the prefent the largeft pof- 
fible revenue from our Afatick fubje&ts, but by 
taking no more of their wealth than the publick 
exigencies, and their own fecurity, may ac- 
tually require; not by diminifhing the zztere/, 
which landlords muft naturally take in s¢heir 
own fol, but by augmenting it to the utmoft, 
and giving them affurance, that it will defcend 
to their heirs: when their laws of property, 
which they literally hold /acred, fhall in prace 
tice be fecured to them; when the land-tax 
fhall be fo moderate, that they cannot have a 
colourable pretence to rack their tenants, and 
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when they fhall have a well grounded confit 
dence, that the proportion of it will never be 
raifed, except for a time on fome great emer- 
gence, which may endanger all they poffefs; 
when either the performance of every legal 
contract fhall be enforced, or a certain and ade- 
quate compenfation be given for the breach of 
it; when no wrong fhall remain unredreffed, 
and when redrefs fhall be obtained at little ex- 
penfe, and with all the fpeed, that may be con- 
fiftent with neceffary deliberation; then will 
the population and refources of Bengal and Ba- 
har continually increafe, and our nation will 
have the glory of conferring happinefs on con- 
fiderably more than ¢wenty-four millions (which 
is at leaft the prefent number) of their native 
inhabitants, whofe cheerful induftry will enrich 
their benefactors, and whofe firm attachment 
will fecure the permanence of our dominion. 
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THE 


INTRODUCTION. 


IN THE NAME OF THE MOST MERCI- 
FUL GOD! 


PRAISE d¢ to GOD, the Lord of a// worlds; 
the praife of thofe who give Him thanks! And 
His bleffing on the belt of created beings, MU- 
FIAMMED, and his excellent family! The Pro- 
phet of GOD {on whom be his bleffing and 
peace!) faid: ** Learn the laws of inheritance, 
“and teach them to the people; for they are 
“one half of ufeful knowledge.” Our learn- 
ed in the law (to whom GOD be merci- 
ful!) fay: “ There belong to the property of 
“a perfon deceafed four fueceflive duties so 
“* be performed by the magiftrate : hrf® his fune- 
“ral ceremony and burial without fuperfluity 
‘ of expenfe, yet without deficiency; next, the 
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“ difcharge of his juft debts from the whole of 
“‘ his remaining effects; then the payment of 
“his legacies out of a third of what remains 
** after his debts ave paid; and, laftly, the diftri- 
** bution of the refidue among his fucceffors, ac- 
** cording to the Divine Book, to the Traditions, 
“and to the Affent of the Learned.” They 
begin with the perfons entitled to fhares, who 
are fuch as have each a fpecifick fhare allotted 
to them in the book of Almighty GOD; then 
they proceed to the refiduary heirs by relation, 
and they are all fuch as take what remains of 
the inheritance, after thofe who are entitled to 
fhares; and, if there be only refiduaries, they 
take the whole property: next to refiduaries for 
fpecial caufe, as the mafter of an enfranchifed 
flave and his ma/e refiduary heirs; then they 
return to thofe entitled to fhares according to 
. their refpetive rights of confanguinity; then to 
the more diftant kindred; then to the fucceflor 
by contract; then to him who was acknow- 
ledged as a kinfman through another, fo as not 
to prove his confanguinity, provided the de- 
ceafed perfifted in that acknowledgement even 
till he died; then to the perfon, to whom the 
whole property was left by will; and laftly to 
the publick treafury. 
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On Impediments to Succefion. 


IMPEDIMENTS to fucceffion are four; 1, 
fervitude, whether it be perfect or imperfect ; 2, 
homicide, whether punifhable by retaliation, or 
expiable; 3, difference of religion; and 4, dif- 
ference of country, either aCtual, as between an 
alien enemy and an alien tributary; or qualified, 
as between a fugitive and a tributary, or between 
two fugitive enemies from two different ftates: 
now a ftate differs from another by having dif- 
ferent forces and fovereigns, there being no 
community of protection between them, 


IRE EE a ERIE 
AES 


On the Doctrine of Shares, and the Perfons 
entitled to thent. 


THe furud, or fhares, appointed in the book 
of Almighty GOD, are fix: a moiety, a quarter, 
an eighth, two thirds, one third, and a fixth, 
fome formed by doubling, and fome by halving. 
Now thofe entitled to thefe fhares are twelve 
perfons ; four males, who are the father and the 
true grandfather or other male anceftor, how 
high foever in the paternal line, the brother by 
the fame mother, and the hufband; and eight, 
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females, who are the wife, and the daughter, 
4nd the fon’s daughter, or other female de- 
fcendant how low foever, the fifter by one 
father and mother, the fifter by the father’s 
fide, and the fifter by the mother’s fide, the 
mother, and the true grandmother, that is, fhe 
who is related to the deceafed without the 
intervention of a falfe grandfather. (A falfe 
male anceftor is, where a female anceftor inter- 
wenes in the line of afcent.) The father takes 
in three cafes; 1, an abfolute fhare, which is a 
fixth, and that with the fon, or {fon’s fon, how 
low foever; 2, a legal fhare, and a refiduary 
portion alfo; and that with a daughter, or a 
fon’s daughter, how low foever in the degree 
of defcent; 3, he has a fimple refiduary title, 
on failure of children and fon’s children, or 
other low defcendants. The true grandfather 
_has the fame intereft with the father, except in 
four cafes, which we will mention prefently, if 
it pleafe GOD; but the grandfather is excluded 
by the father, sf be de ving ; fince the father is 
the mean of confanguinity between the grand- 
father and the deceafed. The mother’s children 
alfo take in three cafes: a fixth is the fhare of 
one only; a third, of two, or of more: males 
and females have an equal divifion and right ; 

but the mother’s children are excluded by 
« children of wae deceafed and by fon’s children, 
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how low foever, as well as by the father and 
the grandfather; as the learned agree. ‘The 
hufband takes in two cafess half, on failure 
of children, and fon’s children, and a fourth, 
with children or fon’s children, how low foever 


they defcend. 


On Women. 


Wives take in two cafes; a fourth goes to 
one or more on failure oftchildren, and fon’s 
children how low foever; and an eighth with 
children, or fon’s children, ‘in any degree of 
defcent. Daughters begotten by the deceafed 
take in three cafes: half goes @ one only, and two 
thirds to two or more; and, if there be a fon, the 
male has the fhare of two females, and he 
makes them refiduaries. The fon’s daughters 
are like the daughters begotten by the deceafed; 
and they may be in fix cafes: half goes to one 
only, and two thirds to two or more, on failure 
of daughters begotten by the deceafed; with a 
fingle daughter of the deceafed, they have a 
fixth, completing (wth the daughter's half), 
two thirds; but, with two daughters of the 
deceafed, they have no fhure of the inheritance, 
unlefs there be, in an equal degree with, or ma 


lower degree than, them, a boy, who makes: 
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them refiduarics. As to the remainder between 
them, the male has the portion of two females; 
and all of the fon’s daughters are excluded by 
the fon himfelf. 

If a man leave three fon’s daughters, fome of 
them in lower degrees than others, and three 
daughters of the fon of another fon, fome of 
them in lowcr degrees than others, and three 
daughters of the fon’s fon of another fon, fome 
of them in lower degrees than others, as in the 
following table, this is called the cafe of ta/hbid. 


FIRST SET. SECOND SEY. THIRD SET. 
Son, Son, Son, 
Son, Daughter, Son, Son, 


Son, Daughter, Son, Dauchter, ‘G 
Son, Daughter, Son, Daughter, Son, Daughter, 


Son, Daughter, Son, Daughter, 


Son, Daughter. 


Here the eldeft of the firft line has none 
equal in degree with her; the middle one of the 
firft line is equalled in degree by the eldeft 
of the fecond; and the youngeft of the firft line 
is equalled by the middle one of the fecond, 
and by the eldeft of the third line; the youngeft 
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of the fecond line is equalled by the middle one 
of the third line, and the youngeft of the third 
fet has no equal in degrees-—When thou haft 
comprehended this, then we fay: the eldeft of 
the firft line has a moiety; the middle one of 
the firft line has a fixth together with her equal 
in degree to make up two thirds; and thofe in 
lower degrees never take any thing, unlefs there 
be a fon with them, who makes them refidu- 
aries, both her who is equal to him in degree, 
and her who ts above him; but who js not en- 
titled to a fhare: thofe below him are excluded. 

Sifters by the fame father and mother may 
be in five cafes: half goes to one alone; two 
thirds to two or more; and, if there be brothers 
by the fame father and mother, the male has: 
the portion of two females; and the females 
becothe refiduaries through him by reafon of 
their equality in the degree of relation to the 
deceafed ; and they take the refiduc, when they 
are with daughters, or with fon’s daughters, by 
the faying of Him, on whom be blefling and 
peace! ‘© Make filters, with daughters, refi- 
* duaries.” 


Sifters by the fame father only are like fifters 
by the fame father and mother, and may be 
in feven cafes: half goes to one, and two thirds 
to two or more on failure of filters by the fame 
father and mother; and with one fifter by 


£20 THE MOHAMMEDAN LAW 


the fame father and mother, they have a fixth, 
as the complement of two thirds; but they have 
no inheritance with two fifters by the fame 
father and mother, unlefs there be with them a 
brother by the fame father, who makes them 
refiduaries; and then the refidue 1s di/fributed 
among them éy the facred rule “to the male 
‘what is equal to the fhare of two females.” 
The fixth cafe is, where they are refiduaries 
with daughters or with fon’s daughters, as we 
have before ftated zt. 

Brothers and fifters by the fame father and 
mother, and by the fame father only, are all 
excluded by the fon and the fon’s fon, in how 
low a degree ioever, and by the father a//o, as it 
is agreed amoung the learned, and even by the 
grandfather according to ABU HANIFAH, on 
whom be the mercy of ALMIGHTY GOD! 
And thofe of the half-blood are alfo excluded by 
the brothers of the whole blood. 

The mother takes in three. cafes: a fixth 
with a child, or a fon’s child, even in the loweft 
degree, or with two brothers and fifters or more, 
by whichever fide they are related ; and a third 
of the whole on failure of thofe jufi-mentioned ; 
and a third of the refidue after the thare of the 
hufband or wife; and this in two cafes, either 
when there are the hufband and both parents, 
or the wite and both parents: if there be a 
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grandfather inftead of a father, then the mother — 
takes a third of the whole property, though not 
+by the opinion of ABU YUSUF, on whom be 
GOD’s mercy! for he fays, that in this. cafe alfo 
fhe has only a third of the refidue. The grand- 
mother has a fixth, whether fhe be by the 
father or by the mother, whether alone or with 
more, if they be true grandmothers and equal 
in degree; but they are all excluded by the 
mother, and the paternal female anceftors alfo 
by the father; and in like manner, by the 
grandfather, except the father’s mother, even 
in the higheft degree; for fhe takes with the 
grandfather, fince fhe is not re/ated through him. 
The neareft grandmother, or female anceftor, 
on either fide, excludes the more diftant grand- - 
mother, on whichever fide fhe be; whether the 
nearer grandmother be entitled to a fhare of the 
inheritance, or be herfelf excluded. When a 
grandmother has but one relation, as the fa- 
ther’s mother’s mother, and another has two 
fuch relations, or more, as the mother’s mo- 
ther’s mother, who is alfo the father’s father’s 
mother, according to this table, 


Mother Mother 
Mother Father Mother 





| ie 


Father Mother 
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then a fixth is divided between them, according 
to ABU YUSUF, in moieties, refpect being 
had to their perfons; but, according to MU- 
HAMMED (on whom be GOD’s mercy!) in 
thirds, refpect being had to the fides. 


On Refiduartes, 

RESIDUARIES by relation to the deceafed are 
three: the refiduary in his own right, the refi- 
duary in another’s right, and the refiduary 
together with another. Now the refiduary in 
his own right is every male, in whofe line of 
relation to the deceafed no female enters; and 
of this fort there are four claffes; the offspring 
of the deceafed, and his root; and the offspring 
of his father and of his neareft grandfather, a 
preference being given, I mean a preference in | 
the right of inheritance, according to proximity 
of degree. The offspring of the deceafed are 
his fons frj?; then their fons, in how low a de- 
gree foever: then comes his root, or his father ; 
then his paternal grandfather, and their pater- 
nal grandfathers, how high foever; then the 
offspring of his father, or his brothers; then 
their fons, how low foever; and then the off- 
ipring of his grandfather, or his uncles: then 
their fons, how low foever. Then the ftrength 
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of confanguinity prevails: I mean, he, who has 
two relations is preferable to him, who has only 
one relation, whether it be male or female, ac- 
cording to the faying of Him, 2n whom be 
peace! “* Surely, kinfmen by the fame father | 
“and mother fhall inherit before kinfmen by 
‘the fame father only:” thus a’brother by the 
fame father and mother is preferred to a brother 
by the father only, and a fifter by the fame 
father and mother, if fhe become a refiduary 
with the daughter, is preferred to a brother by 
the father only; and the fon of a brother by the 
fame father and mother is preferred to the fon 
of a brother by the fame father only; and the 
rule is the fame in regard to the paternal uncles 
of the deceafed; and, after them, to the paternal 
uncles of his father, and, after them, to the 
paternal uncles of his grandfather. 

The refiduaries in another’s right are four 
females; namely, thofe whofe fhares are half 
and two thirds, and who become reliduaries in 
right of their brothers, as we have before men- 
tioned in their different cafes; but fhe who has 
no fhare among females, and whofe brother 
is the heir, doth not become a refiduary in his 
right; asin the cafe of a paternal uncle anda 
paternal aunt. | 

As to refiduaries together with others: fuch is _ 
every female who becomes a refiduary with > 
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another female; as a fifter with a daugliter, as 
we have mentioned before. The laft refiduary 
is the mafter of a freedman, and then his refidu- 
ary heirs, in the order before {tated $ according 
to the faying of Him, on whom be blefling 
and peace! “ The mafter bears a relation like 
“that of confanguinity;’ but females have 
nothing among the heirs of a manumittor, 
according to the faying of Him, on whom be 
bleffing and peace! * Women have nothing 
‘- from their relation to freedmen, except when 
‘‘ they have themfelves manumitted a flave; or 
“their freedman has manumitted one, or they 
*‘ have fold a manumiffion to a flave, or their 
‘« vendee has fold it to his flave, or they have 
“promifed manumiffion after their death, or 
*‘ their promifee has promifed it after his death, 
“ or unlefs their freedman or freedman’s freed- 
“man draw a relation fo them.” 

If the freedman leave the father and fon of 
his manumittor, then a fixth of the right over 
the property of the freedman vefts in the father, 
and the refidue in the fon, according to 4BU 
YUSUF; but, according to both ABU HANI- 
FAH and MUHAMMED, the whole right 
vefts in the fon ; and, if a fon and a grandfather 
of the manumittor be left, the whole right over 
the freedman goes to the fon, agall the learned 
agree. When a man poffeffes as: his flave a 
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kinfman in a prohibited degree, he manumits 
him, and his right vefts in him; as if there be 
three daughters, the youngeft of whom has 
twenty diérs, and the eldeft, thirty; and they 
two buy their father for fifty dadrs; and after- 
wards their father die leaving fome property; 
then two thirds of it are divided in thirds 
among them, as their legal fhares, and the 
refidue goes in fifths to the two who bought 
their father; three fifths to the eldeft and two 
fifths to the youngeft ; which may be fettled by 
dividing the whole into forty-five parts. 


On Exclufion. 


Exc .usion is of two forts: 1. Imperfect, or an 
exclufion from one fhare, and an admiffion to 
another; and this takes place in refpeGt of five 
perfons, the hufband or wife, the mother, the 
fon’s daughter, and the fifter by the fame father; 
and an explanation of it has preceded. 2. Perfect 
exclufion: there are two fets of perfons having a 
claim to the inheritance: one of which fets is 
not excluded entirely in any cafe; and they are 
fix perfons, the fon, the father, the hufband, 
the daughter, the mother, and the wife; but the 
other fet inherit in one cafe and in another cafe 
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are excluded. This is grounded on two princi- 
ples; one of which is, that “ whoever is related 
“to the deceafed through any perfon, fhall not 
“ inherit, -while that perfon is living;’’ as a 
fon’s fon, with the fon; except the mother’s 
children, for they inherit with her; fince fhe 
has no title to the whole inheritance: the fecond 
principle is, “ that the neareft of d/ood muft take,” 
and who the neareft is, we have explained tm the 
chapter on refiduaries. A perfon incapable of 
inheriting doth not exclude any one, at /eaff in 
our opinion ; but, according to IBNU MASUUD 
(may GOD be gracious to him!) he excludes 
imperfectly; as an infidel, a murderer, and a 
flave. A perfon excluded may, as all the earned 
agree, exclude others; as, ¢f there be two brothers 
or fifters or more, on which ever fide they are, 
they do not inherit with the father of the de- 
ceafed, yet they drive the mother from a third 
to a fixth. 


On the Divifors of Shares. 


Know, that the fix fhares mentioned in the 
book of Almighty GOD are of two forts: of 
the firft are a moiety, a fourth, and an eighth ; 
and of the fecond fort are two thirds, a third, 
anda fixth, as the fractions are halved and 
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doubled. Now, when any of thefe thares oc- 
cur in cafes fingly, the divifor for each fhare is 
that number which gives it its name (except 
half, which is from two), as a fourth denomi- 
nated from four, an eighth from eight, and a 
third from three: when they occur by two or 
three, and are of the fame fort, then each inte- 
gral number is the proper divifor to produce its 
fraction, and alfo to produce the double of that 
fraction, and the double of that, as fix produces 
a fixth, and likewife a third, and two thirds; 
but, when half, wAzch zs from the firft fort, is 
mixed with all of the fecond fort or with fome 
of them, then she divifion of the eftate muft be by 
fix; when a fourth is mixed with all of the fe- 
cond fort or with fome of them, then the divi- 
fion muft be into twelve; and when an eighth 
is mixed with all of the fecond fort, or with 
fome of them, then it muft be into four and 
Cwenty parts. 


On the Increafe. 


Aut, or increafe, is, when fome fraction re- 
mains above the regular divifor, or when the 
divifor is too {mall to admit one fhare. Know, 
that the whole number of divifors is feven, four 
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of which have no increafe, namely, two, three, 
four, and eight; and three of them have an in- 
creafe. The divifor, fix, is, therefore, increafed 
by the du/ to ten, ejther by odd, or by even, 
numbers; twelve is raifed to feventeen by odd, 
not by even, numbers; and twenty-four is 
raifed to twenty-feven by one increafe only; as 
in the cafe, called Mimberiyya (or a cafe an- 
{wered by ALI when he was in the pulpit), 
which was this, “ 4 man left a wife, two 
daughters, and both his parents.” After this 
there can be no increafe, except according to 
IBN MASUUD (may GOD be gracious to 
him !) for, in his opinion, the divifor twenty- 
four may be raifed to thirty-one; as #f @ man 
leave a wife, his mother, two fifters by the fame 
parents, two fifters by the fame mother only, 
and a fon rendered incapable of inheriting. 


On the Equality, Proportion, Agreement, and 
Difference of two Numbers. 


Tue temathul of two numbers is the equality 
of one to the other; the tedakhul is, when the 
{maller of two numbers exadtly meafures the 
larger, or exhaufts it; or we call it sredékhul, 
when the larger of two numbers is divided ex- 
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aétly by the fmaller; or we may define it thus, 
when the larger exceeds the fmaller by one 
number or more equal to it, or equal to the 
larger; or it is, when the {maller is an aliquot 
part of the larger, as three of nine. The fa- 
wafuk, or agreement, of two numbers is, where 
the {maller in not exactly meafure the larger, 
but a third number meafures them both, as 
eight and twenty, each of which is meafured by 
four, and they agree in a fourth; fince the 
number meafuring them is the denominator of 
a fraction common to both. The tabayun of 
two numbers is, when no third number what- 
ever meafures the two difcordant numbers, as 
nine and ten. Now the way of knowing the 
agreement or difagreement between two differ- 
ent quantities is, that the greater be diminifhed 
by the {maller quantity on both fides, once or 
oftener, until they agree 1 one point; and if 
they agree in unit only, there is no numerical 
agreement between them; but, if they agree 
in any number, then they are (/aid to be) mu- 
tawdfk in a fraction, of which that number is 
the denominator ; if two, in half; if three, in 
a third; if four, in a quarter; and fo on, as far 
as ten; and, above ten, they agree in a frac- 
tion; I mean, if the number be eleven, the 
fraction of eleven, and, if it be fifteen, by the 
fraction of fifteen, Pay attention to this rue. 
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On Arrangement. 


In arranging cafes there is need of feven 
principles; three, between the fhares and the 
perfons, and four between perfons and perfons. 
Of the three principles the firft is, that, if the 
portions of all the claffes be divided among 
them without a fraction, there is no need of 
multiplication, as 7f a man leave both parents 
and two daughters. The fecond is, that, if the 
portions of one clafs be fractional, yet there be 
an agreement between their portions and their 
perfons, then the meafure of the number of 
perfons, whofe fhares are broken, muft be mul- 
tiplied by the root of the cafe, and its increafe, 
if it be an increafed cafe, as sf @ man leave both 
parents and ten daughters, or a woman leave 
a hufband, both parents, and fix daughters. 
The third principle is, that, if their portions 
Jeave a fraction, and there be no agreement 
between thofe portions and the perfons, then 
the whole number of the perfons, whofe fhares 
are broken, muft be multiplied into the root of 
the cafe, as 7f a woman leave her hufband and 
five fitters by the fame father and mother. Of 
the four other principles the firft-is, that, when 
there is a fractional divifion between two claffes 
or more, but an equality between the numbers 
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of the perfons, then the rule is, that one of the 
numbers be multiplied into the root of the cafe; 
as if there be fix daughters, and three grandmo- 
thers, and three paternal uncles. The fecond 
is, When fome of the numbers equally meafure 
the others; then the rule is, that the greater 
number be multiplied into the root of the cafe; 
as, if @ man leave four wives and three grand- 
mothers and twelve paternal uncles, The third 
is, when fome of the numbers are mutawafik, 
or compofit, with others; then the rule is, that 
the meafure of the firft of the numbers be mul- 
tiplied into the whole of the fecond, and the 
produét into the meafure of the third, if the 
product of the third be mutewdfk, or, if not, 
into the whole of the third, and then into the 
fourth, and fo on, in the fame manner; after 
which the product muft be multiplied into the 
root of the cafe: as, 7/ @ man leave four wives, 
eighteen daughters, fifteen female anceftors, 
and fix paternal uncles, The fourth principle 
is, when the numbers are mufabayan, or not 
agreeing one with another; and then the rule 
is, that the firft of the numbers be multiplied 
into the whole of the fecond, and the produét 
multiplied by the whole of the third, and that 
produét into the whole of the fourth, and the 
Iaft produ@ into the raot of the cafe; as, fa 
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man leave twa wives, fix female anceftors, ten 
daughters, and feven paternal uncles. 


Section. 


WueEn thou defireft to know the fhare of 
each clafs by arrangement, multiply what each 
clafs has from the root of the cafe by what thou 
haft already multiplied into the root of the cafe, 
and the produét is the fhare of that clafs; and, 
if thou defireft to know the fhare of each indi- 
vidual in that clafs by arrangement, divide what 
each clafs has from the principle of the cafe by 
the number of the perfons in it, then multiply 
the quotient into the multiplicand, and the 
product will de the fhare of each individual in 
that clafs. Another method is, to divide the 
multiplied number by whichever clafs thou 
_ thinkeft proper, then to multiply the quotient 
into the fhare of that fet, by which thou haft 
divided the multiplied number, and the produét 
quill be the fhare of each individual in that fet. 
Another method is by the way of proportion, 
which is the cleareft; and it is, that a propor- 
tion be afcertained for the fhare of each clafs 
from the root of the cafe to the number of per- 
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fons one by one, and that, according to fuch 
proportion from the multiplied xuméer, a {hare 
be given to each individual of that clafs. 


fcememvenmanes | 


On the Divifion of the Property left among Heirs 


and among Creditors. 


{r there be a difagreement between the pro- 
perty left and the number arifing from the ar- 
rangement, then multiply the portion of each 
heir, according to that arrangement, into the 
ageregate of the property, and divide the pro- 
duct by the number of the arrangement, but, 
when there is an agreement between the ar- 
rangement and the property left, then multiply 
the portion of each heir, according to the ar- 
rangement into the meafure of the property, 
and divide the product by the meafure of the 
number artjing from the arrangement: the quo- 
tient is the portion of that heir in both methods. 
This ru/e is in order to know the portion of 
each individual among the heirs; but, in order 
to know the portion of each clafs of them, 
multiply what each cla{s has, according to the 
root of the cafe, into the meafure of the pro- 
perty left, then divide the product by the mea- 
fure of the cafe, if there be an agreement be- 
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tween the property left and the cafe; but, if 
there be a difagreement between them, then 
multiply into the whole of the property left, 
and divide the produét by the whole number 
arifing from the verification of the cafe; and 
the quotient wz// de the portion of that clafs in 
both methods. Now, as to the payment af 
debts, the debts of all the creditors ftand in the 
place of the arranging number. 


| 


On Subtraétion. 


WHEN any one agrees to take a part of the 
property left, fubtraét his fhare from the number 
arifing by the proof, and divide the remainder 
of the property by the portions of thofe who 
remain; as if a woman leave her hufband, her 
mother, and a paternal uncle: now /uppofe that 
the hufband agrees to take what was in his 
power of his bridal gift to the wife; this is de- 
ducted from among fhe heirs: then what re- 
mains is divided between the mother and the 
uncle in thirds, according to their legal fhares; 
and thus there will be two parts for the mother, 
and one for the uncle. 


wt 
tS 
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On the Returu. 


THe return is the converfe of the increafe ; 
and it fakes place in what remains above the 
fhares of thofe entitled to them, when there is 
no legal claimant of it: this /urp/us is returned 
to the tharers according to their rights, except 
the hufband or the wife; and this is the opinion 
of all the Prophet's companions, as ALI and 
his followers, may GOD be gracious to them! 
And our matters (to whom GOD be merciful!) 
have affented to it: ZAID, the fon of THA’- 
BIT fays, that the furplus doth not revert, but 
goes to the publick treafury; and to this opinion 
have affented URWAH and ALZUBRI and 
MAIC and ALSHA'FI, may GOD be mer- 
ciful to them! 

Now the cafes on this head are 7 four divi- 
fions: the firft of them zs, when there is in the 
cafe but one fort of kinfmen, to whom a return 
muft be made, and none of thofe who are not 
entitled to a return: then fettle the cafe ac- 
cording to the number of perfons; as, when the 
deceafed has left two daughters, or two fitters, 
or two female anceftors; fettle it, therefore, by 
two. The fecond zs, when there are joined in 
the cafe two or three forts of thofe, to whom a 
return muft be made, without any of thofe, to 
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whom there is no return: then fettle the cafe 
according to their fhares; I mean by two, if 
there be two fixths in the cafe; or by three, 
when there are a third and a fixth in it; or by 
four, when there are a moiety and a fixth in it; 
or by five, when there are in it two thirds and 
z fixth, or half and two fixths, or half anda 
third. The third zs, when in the firft cafe, 
there is any one to whom no return can be 
made: then give the fhare of him or her, to 
whom there is no return, according to the 
loweft denominator, and if the refidue exactly 
quadrate with the number of perfons, who are 
entitled to a return, # zs well; as 7f there bea 
hufband and three daughters; but, if they do 
not agree, then multiply the meafure of the 
number of the perfons, if there be an agreement 
between the number of perfons and the refidue, 
into the denominator of the fhares of thofe, 
to whom no return is to be made: as ¢f there 
ée a hufband, and fix daughters; if not, multi- 
ply the whole number of the perfons into the 
denominator of the fhare of thofe, to whom 
there is no return; and the produét will fet the 
cafe right. The fourth is, when, in the fecond 
cafe, there are any to whom no return is made: 
then divide what remains from the denomi- 
nator of the fhar¢ of him or them, who have 
no return, by the cafe of thofe, to whom a re- 
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turn muft be made, and, if the remainder 
quadrate, if is well; and this 7s in one.form; 
.that is, when a fourth goes to the wives, and 
the refidue is difiributed in thirds among thofe 
entitled to a return; as if there de a wife, and 
a grandmother, and two fifters by the mother’s 
fide: but, if it do not quadrate, then multiply 
the whole cafe of thofe, who are entitled toa 
return, into the denominator of the fhare of him 
or her, who is not entitled to it; and the pros 
duét will be the denominator of the fhares of 
both clafles ; as f there be four wives, and nine 
daughters, and fix female anceftors: then mu- 
tiply the fhares of thofe, to whom no return 
muf{t be made, into the cafe of thofe, who are © 
entitled to a return, and the fhares of thofe, to 
whom a return is to be made, into what re- 
mains of the denominator of the fhare of thofe, 
whoare not entitled to a return. If there bea 
fraction in fome, adjuft the cafe by the before- 
mentioned principles. 


i‘ 


On the Divifion of the Paternal Grandfather. 


Asusecr the Juft (on whom be the grace. 
of GOD !) and thofe, whe followed him, among 
the companions of the Prophet, fay, “ the bre- 
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‘¢ thren of the whole blood and the brethren by 
“ the father’s fide inherit not with the grand- 
‘father: this is alfo. the decifion of ABU 
HANIFA (on whom be GOD’s mercy !) and 
judgments are given conformably to it. ZAID 
the fon of THABIT, indeed, afferts, that they 
do inherit with the grandfather, and of this opi- 
nion are both ABU YUSUF and MUHAM- 
MED, as well as MALIC and ALSHAFII. 


According to ZAID, the fon of THABIT (on 
whom be GOD’s mercy!) the grandfather, 
with brothers or fitters of the whole blood and 
by the father’s fide, takes the beft in two cafes, 
from the mukdfamab, or divifion, and from a 
third of the whole eftate. The meaning of 
mukdfamah is, that the grandfather is placed in 
the divifion as one of the brethren, and the 
brethren of the half blood enter into the divi- 
fion with thofe of the whole blood, to the pre- 
judice of the grandfather; but, when the grand- 
father has received his allotment, then the half 
blood are removed from the reft, as 7f difinhe- 
rited, and receive nothing; and the refidue 
goes to the brethren of the whole blood; ex- 
cept when among thofe of the whole blood 
there is a fingle filter, who receives her legal 
fhare, I mean the whole after the grandfather’s 
allotment: then, if any thing remains, i goes 
to the half blood; if not, they have nothing ; 
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and this ¢s the cafe, when a man leaves a grand- 

father, a fifter by the fame father and mother, 
and two fifters by the fame father only: z this 
cafe there remains to thofe fifters a tenth of the 
eftate, and the correct denominator zs twenty; 
but, if.there be, in the preceding cafe, one filter 
by the fame father only, nothing remains for 
her; and if one, entitled to a legal fhare, be 
mixed with them, then, after he has received 
his fhare, the grandfather has the beft in three 
arrangements; either the divifion, when @ wo- 
man leaves her hufband, a grandfather, and a 
brother; or a third of the refidue #5 g?ven, when 
a man Jeaves a grandfather, a grandmother, 
and two brothers, and a fifter by the fame fa- 
ther and mother. Or a fixth of the whole 
eftate zs given, when a man leaves a grandfa- 
ther and a grandmother, a daughter, and two 
brothers; and, when a third of the refidue is 
better from the grandfather, and the refidue 
has not a complete third, multiply the denomi- 
nator of the third into the root of the cafe. If 
2 woman leave a grandfather, her hufband, a 
daughter, her mother, and a fifter by the fame 
father and mother, or by the fame father only, 
then a fixth is beft for the grandfather, and the 
root of the cafe is railed to thirteen, and the 
fifter has nothing. Know, that ZAID, the fon 
of THABIT (on whom be GOD's grace !) has 
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not placed the fifter by the fame father and 
mother, or by the fame father, as entitled to a 
fhare with the grandfather, except in the cafe, 
- named acdariyyah, and that is, the hufband, the 
mother, a grandfather, and a fifter by the fame 
father and mother, or by the fame father only; 
tn which cafe the hufband ought to bave a moie- 
ty; the mother, a third; the grandfather, a 
fixth; and the fifter, a moiety; then the grand- 
father annexes his fhare to that of the fitter, 
and, a divifion is made between them 4y the 
rule Sa male has the portion of two females; 
and this is, becaufe the divifion is beft for the 
grandfather. The root is regularly fix, but 1s 
increafed to nine; and a corre& diftribution ts 
made by twenty-feven. The cafe is called ac- 
darlyyab, becaufe it occurred on the death of a 
woman belonging to the tribe of ACDAR. If, 
inftead of the fitter, there be a brother or two 
fifters, there is no increafe, nor 1s that cafe an 


acdartyyah. 


Seomaiecnreeweesaceee 


On Succefion ta Vefted Interefs. 


_” Ir fome of the thares become vefted inhee 
ritances before the diftribution, as sf a woman 
deave her hufband, a daughter, and her mother, 
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and the hufband die, before the eftate can be 
diftributed, leaving a wife and both his pareits, 
if then the daughter die leaving two fons, a 
daughter, and a maternd/ graiidmotler, and then | 
the grandmother die leaving het hufband and 
two brothers, the principle in this event is, that 
the cafe‘of the firft deceafed be arranged, and 
that the allotment of each heir be confidered as 
delivered according to that arrangement; that, 
next, the cafe of the fecond deceafed be ar- 
ranged, and that a comparifon be made between 
what was in his hands, or vefied zm entere/t, from 
the firft arrangement, and between the fecond 
arrangement, in three fituations; and if, on 
account of equality, what zs in his ‘hands from 
the firft arrangement quadrate with the fecond 
arrangement, then there is no need of multi- 
plication; but, if it be not right, then fee whe- 
ther there be an agreement between the two, 
and multiply the meafure of the fecond arrange 
ment into the whole of the firft arrangement ; 
and, if there be a difagreement between them, 
then multiply the whole of the fecond arranges - 
ment into the whole of the firft arrangement, 
and the product w#// de the denominator of both 
cafes. The allotments of the heirs of the firft 
deceafed muft be multiplied into the former 
multiplicand, | mean into the fecond arrange. 
Ment or into its meafure ; : and the allotments 
VOL. VI. R 
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of the heirs of ‘the fecond deceafed muft be 
multiplied into, the whole of what was in his 
hands,:or into its meafure; and, if a third or a 
fourth die, put the fecond product in the place 
of the firft arrangement, and the third cafe in the 
place of the fecond, in working; and thus in the 
cafe of a fourth and a fifth, and fo on to infinity. 


On Diftant Kindred. 


A pistant kinfman zs every relation, who 
is neither a fharer nor a refiduary. The gene- 
rality of the Prop4et’s companions repeat a tra- 
dition concerning the inheritance of diftant 
kinfmens and, according to this, our mafters 
and their followers (may GOD be merciful to 
them!) have decided; but ZAID, the fon of 
THABIT (on whom be GOD’s grace!) fays: 
* there is no inheritance for the diftant kin- 
** dred, but the property undif/pofed of is placed 
«in the publick treafury;”’ and with him agree 
MALIC and ALSHAFII, on whom be GOD's 
mercy! Now thefe diftant kindred are of four 
claffes: the firft clafs is defcended from the 
deceafed; ‘and they are the daughtet’s child- 
ren, and ‘the children of the fou’ 5 daughters. 
The fecond fort are they, from whom the de- 
ceafed defcend ; and they are the excluded grand- 
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fathers and the excluded grandmothers. The 
third fort are defcended from the parents of 
the deceafed ; and they are the fifter’s children 
and the brother’s daughters, and the fons of bro- 
thers by the fame mother only. The fourth 
fort are defcended from the two grandfathers 
and two grandmothers of the deceafed; and 
they are, paternal aunts, and uncles by the fame 
mother ov/y, and maternal uncles and aunts. 
Thefe, and all who are related to the deceafed 
through them, are among the diftant kindred. 


ABU SULAIMAN reports fron MUHAM- 
MED the fon of ALHASAN, who reported from 
ABU HANIFAH (on whom be GOD's mer- 
cy!) that the fecond fort are the neareft of the 
four forts, how high foever they afcend; then 
the firft, how low foever they defcend; then 
the third, how low foever; and laftly, the fourth, 
how diftant foever their degree: but ABU YU- 
SUF and ALHASAN the fon of ZIYAD, re- 
port from ABU HANIFAH (on whom be the 
mercy of GOD!) that the neareft of the four 
forts is the firft, then the fecond, then the third, 
then the fourth, like the order of the refidua- 
‘ries; and this és taken as @ rule for decifion. 
According to both ABU YUSUF and MU- 
HAMMED, the third fort has a — 
‘over t the maternal grandfather. 

iS. eee, are Pcs 
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On the Firft Claft. 


Tue beft entitled of them to the fucceffion 
is the neareft of them in degree to the deceafed ; 
as the daughter’s daughter, who is preferred to 
the daughter of the fon’s daughter ; and, if the 
claimants are equal in degree, then the child of 
an heir is preferred to the child of a diftant re~ 
lation; as the daughter of a fon’s daughter is 
preferred to the fon of a daughter's daughter ; 
but, if their degrees be equal, and there be not 
among them the child of an heir, or, if all of 
them be the children of heirs, then, according 
to ABU YUSUF (may GOD be merciful to 
him!) and ALHASAN, fon of ZIYAD, the 
perfons of the branches are confidered, and the 
property is diftributed among them equally, 
whether the condition of the roots, as male or 
female, agree or difagree; but MUHAMMED 
(on whom be GOD’s mercy!) confiders the per- 
fons of the branches, if the fex of the roots 
-agree, 74 which refpect he concurs with the other 
two; and he confiders the perfons of the roots, 
if their fexes be different, and he gives to tHe 
branches the inheritance of the roots, in oppo 
ation to the two /awyers. For inftance, when 
a Man leaves a daughter's fon, and a daughter’s 
daughter, then, according: to ABU YUSUF and 
ALHASAN, the property ig diftributed between 
them, dy the rule “ the male has the portion of 
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*t two females,” their perfons being confidered ; 
and, according to MUHAMMED), in the fame 
manner; becaufe the fexes of the roots agree: 
and, if a man leave the daughter of a daughter’s 
fon, and the fon of a daughter’s daughter, thez, 
according to the two firff mentioned lawyers, the 
property és. divided in thirds between the branches, 
by confidering the perfons, two thirds of it demg 
given to the male, and one third to the female ; 
but, according to MUHAMMED (on whom be 
GOD’s mercy!) the property és divided between 
the roots, I mean ¢Hofe in the fecond rank, in 
thirds, two thirds gomg to the daughter of the 
daughter’s fon, namely, the allotment of her fa- 
ther, and one third of it to the fon of the daugh- 
ter’s daughter, zamely, the fhare of his mother. 
Thus, according to MUHAMMED (to whom 
GOD be merciful!) when the children of the 
daughters are different mm /ex, the property is 
divided according to the firft rank that differs. 
among the roots; then the males are arranged 
in one clafs, and the females in another clafs, 
after the divifion, and what goes to the males is 
collected and diftributed according to the higheft 
difference that occurs among their children, and, 
in eg geal what goes to the females; 
and thus the operation is continued te the -_ 
according to this saareadd 
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-. Thus MUHAMMED (to whom GOD be 
merciful!) takes the fex from the root at the 
time of the diftribution, and the number from 
the branches ; as, 7f @ man leave two fons of a 
daughter's daughter’s daughter, and a daughter 
of a daughter’s daughter’s fon, and two daugh- 
ters of a daughter's fon’s daughter, in this form ; 


The Deceafed, 
Daughter Daughter Daughter 
Son Daughter Daughter 
Daughter Son Daughter 
Two Daughters Daughter Two Sons, 


dn this cafe according to ABU YUSUF (on 
-whom be GOD’s mercy!) the property is di- 
vided among the branches in feven parts, by con- 
_ fidering their perfons; but, according to MU- 
HAMMED (to whom GOD be merciful!) the 
property is diftributed according to the high- 
eft: difference of /ex, I mean in the fecond rank, 
zm fevenths,' by the number of branches in the 
roots; and, according to him, four fevenths of 
it go to the daughters of the daughter’s fon's 
daughter; fince that is the thare of their prand- 
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father, and three fevenths of it, which are the 
allotment of the two daughters, are divided be- 
tween their two children, I mean thofe in the 
third rank, in moieties + one moiety to. the 
daughter of the dayghter’s daughter's fon, which 
is the fhare of her father, and the other moiety 
to the two fons of the daughter’s’ daughter’s 
daughter, eg thé fhare of their mother: the 
correct divifor of the. preperty is, in this. cafe, 
twenty-eight. The opinion of MUHAMMED 
(on whom be GOD’s mercy!) is the more getie- 
rally received of the two traditions from ABU 
HANIFAH (to whom GOD be merciful!) in 
all decifions concerning the diftant kindred; and 
this was the firft opinion of ABU YUSUF; 
then he departed from it, and faid that the reots 
were by no means to be confidered. 


A Seétion. 


Our learned /awyers (on whom be the mercy 
of GOD!) confider the diferent fides in fuccef- 
fion; except that ABU YUSUF (may GOD 
be merciful to him !} confiders the fides in the 
perfons of the branches, and MUHAMMED 
(on whom be GOD’s mercy !) confiders the fides 
in the roots; as, when @ man leaves two daugh- 
ters of a daughter's daughter, who are alfo the 
two daughters of a daughter's fon, and the fon. 
of a daughter's daughter, according to this 
{cheme: 
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are The Deceafed, 

Dough” " ~ Daughter a Daughter 

Daughter Ty Son : eis saa 
| fk 

_ Son on | Two Pieihieer: 


In this ihe according to ABU. YUSUF, the 
property zs divided among,.them in thirds, and 
then the deceafed is confidered as if he had left 
faur daughters and a fon ; two thirds of it, there- 
fore, go to the two daughters, and one third: to 
the fon; but, according to MUHAMMED (to 
whom GOD be merciful!) the eftate #s divided 
among them in twenty-eight parts, to the two 
daughters twenty-two fhares (fixteen in right of 
their father and fix fhares in right of their mo- 
ther) and to the fon fix fhares in right of his 
mother, 


Lmcecererneesnonuneane| 


On the Second Clafs. 

He among them, who is preferred in the fuc- 
ceffion, is the neareft of them to the deceafed, on 
which fide foever he ftands; and, in the cafe of 
_ equality in the degrees of proximity, then he, 
who is related to the deceafed through an heir, 
_is preferred by the opinion of ABU SUIIAIL., 
furnamed ALFERAIDI, of ABU FUDAIL 
ALKHASSAF, and of ALJ, the fon of JSAI 
- ALBASRI; but, no preference is given to him 
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according to ABU SULAIMAN ALJURJANI, 
and ABU ALI AL BAIHATHI ALBUSTI. 
If their degrees be equal, and there be none 
among them, who is related through an heir, or, 
if all of them be related through an heir, then, 
if the fex of thofe, through whom they are re- 
lated, agree, and their relation be on the {ame 
fide, the diftribution is according to their per- 
fons, but if the fex of thofe, to whom they are 
related, be different, the property is diftributed 
according to the firft rank that differs in fex, as 
in the firft clafs ; and, if their relation differ, then 
two thirds go to thofe on the father’s fide, that 
dcing the fhare of the father, and one third goes 
to thofe on the ‘mother’s fide, that being the 
fhare of the mother: then what has been allot 
ted to each fet is diftributed among them, as if 
their relation were the fame. 


| scores ee) 


On the Third Glafs. 


Tue rule concerning them is the fame with 
that concerning the firft clafs; I mean, that he 
is preferred in the fucceffion, who is neareft. to 
the deceafed: and, if they be equal in ‘relation, 
then the child of a refiduary és preferred to the 
child of a more diftant kinfman; as, fa man 
leave the daughter of a brother's fon, and the fon 
of a fifter’s daughter, both of them by she fame 
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father and mother, or by, the fame father, or one 
of them by the fame father and mothet, ; and the 
other ‘by the fame father only: in this cafe the 
whole eftate goes to the daughter of the brother’ s 
fon, becaufe fhe is the child of a refiduary's, and, 
if it be by the fame mother only, a. iftr ibution . 15 
made between them dy the rile, « A male ‘has 
« the thare of two females,” and, by the opinion 
of ABU YUSUF (to whom GOD be merciful!) 
in thirds, according to the perfons, but, by that 
of MUHAMMED (may GOD be merciful to 
him 1) in moieties according to the roots; and, 
if they be equal in proximity, and there be no 
child of a refiduary among them, or if all of them 
be children of reliduaries, or if fome of them be 
children of refiduarics, and fome of them child- 
ren of thofe entitled to fhares, and their relation 
differ, then ABU YUSUF (to whom GOD be 
merciful!) confiders the ftrongeft in confanguini~ 
ty; but MUHAMMED (may GOD be merci- 
ful to him!) divides the property among the 
brothers and fifters in moieties, confidering as 
Ww ell the number of the branches, as the fides in 
the, Toots ; and what has been allotted to each 
fet is diftributed among their branches, as in the 
Att clafa : thus, if a“ man leave the daughter of 
the daughter of a fifter by the fa we father and 
mother, the is preferred to the fon of the daugh- 
ter of a ‘brother by the, fame father only, accards 
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ing to ABU YUSUF (to whom GOD be mer- 
ciful!) by reafon of the ftrength of relation; 
but, according to MUHAMMED (may God be 
merciful to him!) the. property is divided be- 
tween them both in moieties by confideration of 
the roots. So, when 4 man leaves three daugh- 
ters of different brothers, and three fons and 
three daughters of different fifters, as in tz 
figure ; 


The Deceafed. 
Sifter Sifter_Sifter—Brother_Brother_ Brother 











nee ree ne | 

by the fame 
SS ey 
Mother--Father--Father--Mother-Father--Father 
and Mother and Mother 


‘Son’ Son Son Daughter Daughter Daughter 
Daughter Daughter Daughter. _ 

In this cafe, according to ABU YUSUF, the 
property is divided among the branches of the 
whole blood, then among the branches by the 
fame father, then among the branches -by the 
fame mother, according to the rule, “the male 
has the allotment of two females,” in fourths, 
by confidering the perfons; but, according to 
MUHAMMED (to whom GOD be metci- 
ful!) a third of the eftate is divided equally 
among the branches by the fame mother, in 
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thirds, by confidering' the equality of their roots 
in the divifion of the parents, and the remainder 
among the branches of the whole blood in moie- 
ties, by confidering in the roots the number of 
the brahches; one half to the daughter of the 
brother, the portion of the father, and the other 
between the children of the fifter, the male hav- 
ing the allotment of two females, by confider- 
ing the perfons; and the effate is correctly di- 
vided by nine. If a maz leave three daughters 
of different brothers’ fons, in this manner : 


| The Deceafed. 
_ Daughter Daughter Daughter 
ete ae See ar 
of a Son of a Brother by the fame 
: aa a se 
Father and Mother Father —— Mother 
all the property goes to the daughter of the fon 
of the brother by the fame father and mother, 


by the unanimous opinion of the /earned, fince 
‘fhe is the child of a refiduary, and hath allo the 


firength of confanguinity. 











a On the Fourth Clafs. 

Tue rule as to them 4s, that, when there is 
only one of them, he has a right to the whole 
property, fince there is none to obftru@ him; 
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and, when there are feveral, and the fides of their 
relation are the fame, as paternal aunts and pa- 
ternal uncles by the fame mother wth the father, 
or maternal uncles and aunts, then the ftronger 
of them in confanguinity is preferred, by the 
general affent; I mean, they, who are related 
by father and mother, are preterred to thofe, 
who are related by the father on/y, and they, 
who are related by the father, are preferred to 
thofe, who are related by the mother only, whe- 
ther they be males or females; and, if there be 
males and females, and their relation be equal, 
then the male has the allotment of two females ; 
as, tf there be a paternal uncle and aunt both by 
one mother, or a maternal uncle and aunt, both 
by the fame father and mother, or by the fame 
father, or by the fame mother only: and if the 
fides of their confanguinity be different, then.no 
regard rs fhown to the ftrength of relation; as, if 
there be a.paternal aunt by the fame father and 
mother, and a maternal aunt by the fame mo- 
ther, or a maternal aunt by the fame father and 
mother, and a paternal aunt by the fame mother 
only, then two thirds go to the kindred of the 
father, for they ere the father’s allotment, and 
one third to the kindred of the mother, for that 
75 the mother’s allotment: then what is allotted 
to each fet is divided among them, as if. the 
place of their confanguinity were the fame. . . 
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oe € thee ° ile ‘nd the Rees concerning ‘fied 


‘iw ‘il as to a as like the sith concern- 
ing’ the firft clafs; I mean, t4a¢ the beft entitled 
of them to the fucceffion is the neareft of them 
to the deceafed on whichever fide he is related; 
and, if they be equal in relation, and the place 
of their confanguinity be the fame, then he, who 
has the ftrength of blood, is preferred, by the 
general affent; and, if they be equal in degrce 
and in blood, and the place of their confangui- 
nity be the fame, then the child of a refiduary 
és preferred to whoever is not /uch; as, if a man 
leave the daughter of a paternal uncle, and the 
fon of a paternal aunt, both of them by the fame 
father and mother, or by ¢he fame father, all the 
property goes to the daughter of the paternal 
uncle; and, if one of them be by ¢4e fame father 
and mother, and the other by the fame father 
only, ¢ben all the eftate goes to the claimant, 
who has the ftrength of confanguinity, accord- 
ing to the clearer tradition ; avd this by analogy 
to the maternal aunt by the fame father, for 
though fhe be the child of a diftant kinfman, 
yet fhe is preferred, by the ftrength of confan- 
guinity, to the maternal aunt by the /ame mo- 
ther only, though fhe be the child of an heir; 
fince the weight which prevails by itfelf, that 
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is, the ftrength of confanguinity, i is greater that 
the ‘weight by another, which is the defceri¢ fein 
an heir. ‘ Some of them (the learned) fay, that 
the whole eftate goes to the daughter of the pa- 
ternal uncle by the fame father, fince ‘fhe is ‘the 
daughter of a refiduary; and, if they be equal in 
degree, yet the place of their relation differ, they 
have no regard /hown to the ftrength of confan- 
guinity, nor to the defcent from a refiduary, 
according to the clearer tradition; by analogy 
to the paternal aunt by the fame father and mo- 
ther, for though fhe have two bloods, and be 
the child of an heir on both fides, and her mo- 
ther be entitled to a legal fhare, yet fhe is not 
preferred to the maternal aunt by the /ame fa-~ 
ther; but two thirds go to whoever is related by 
the father; and their regard is fhown to the 
ftrength of blood; then to the defcent from a 
refiduary; and one third goes to whoever is re- 
lated by the mother, and there foo regard is 
fhown to ftrength of confanguinity: then, ac- 
cording to ABU YUSUF (may GOD be mer- 
ciful to him !) what belongs to each fet is divid- 
ed among the perfons of their branches, with at- 
tention to the number of fides in the branches ; 3 
and, according to MUHAMMED (may GOD 
be merciful to him! !) the pioperty is diftributed 
by the firtt line, that differs, with attention to 
the ‘number of the branches and of the fides ‘i in 
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the ici as in the firft clafs;.then this rule is 
applied to the fides of the. paternal uncles of his 
, Parents and their maternal uncles ;. then ta their 
" children ; then to the fide of the paternal un- 
cles of the parents of his parents, and to their 
maternal uncles; then to their children, as 1a 
athe café of refiduaries. | 
On Hermaphrodites. 

To the hermaphrodite, whofe fex 1s quite 
doubtful, 1s a/otted the fmaller of two thares, I 
mean the worfe of two conditions, according to 
ABU HANIFAH (may GOD be merciful to 
him !) and his friends, and this is the doctrine of 
the generality of the Prophet's companions (may 
GOD be gracious to them!) and conformable 
to it are decifions given; as, when a man leaves 
a fon, and a daughter, and an hermaphrodite, 
then the hermaphrodite has the fhare of a daugh- 
ter, fince that is afcertained: and, according to 
AAMIR ALSHABI (and this is the opinion of 
IBNU ABBAS, may GOD be gracious to them 
both !) the hermaphrodite has a moiety of the 
two fhares in the controverfy ; ; but the two great 
lawyers differ 1 in putting in pradlice the dottrine 


of ALSHABI: for ABU YUSUF fays, that 
the fon has one fhare, and the daughter half a 
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fhare, and the hermaphrodite three fourths of a 
fhare, fince the hermaphrodite would be entitled 
to a thare, if he were a male, and to half a fhare, 
if he were a female, and this is fettled by Ais taking 
half the fum of the two portions; or, we may fay, 
he takes the moiety which is afcertained, toge- 
ther with half the moiety which is difputed, fo 
that there come to him three fourths of a fhare; 
for he (ABU YUSUF) pays attention to the 
leyal fhare and to the increafe, and he verifies 
the cafe by nine: or, we may fay, the fon has 
two fhares, and the daughter one fhare, and the 
hermaphrodite a moiety of the two allotments, 
and that zs a fhare and half a fhare. But MU- 
HAMMED (may GOD be merciful to him !) 
fays, that the hermaphrodite would take two 
fifths of the eftate, if he were a male, and a 
fourth of the eftate, if he were a female, and 
that he takes a moiety of the two allotments, 
and that qws// gzve 41m one fifth and an eighth by 
attention to both fexes; and the cafe is rectified 
by forty; fince that is the produd of one of the 
numbers in the two cafes, which is four, multi- 
plied into the other, which is five, and that pro- 
duct multiplied by two (which 7s the number of 
the) cafes; and then he, who takes any thing 
_ by five, Aas i multiplied into four, and he, whe 
.takes any thing by four, Jas it multiplied into 
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five; fo that thirteen fhares go to the herma- 
phrodite, and eighteen to the fon, and nine to 
the daughter. 








On Pregnancy. 
“THE longeft time of pregnancy zs two years, 
according to ABU HANIFAH (may GOD be 


merciful to him !) and his companions; and ac- 


cording to LAITH, the fon of SAD ALFAHMI 
(may GOD be merciful to him :) three years ; 
and, according to ALSHAFII (may GOD be 
merciful to him !) four years: but according to 
ALZUHRI (may GOD be merciful to him !) 
feven years: and the fhorteft time for it is fix 
months. There is referved for the child in the 


womb, according to ABU HANIFAH (may 
GOD be merciful to him !) the portion of four 
fons, or the portion of four daughters, which- 
ever of the two is moft; and there is given to 
the reft of the heirs the {mallef{t of the portions ; 
but, according to MUHAMMED (may GOD 
be merciful to him !) there is referved the por- 
tion of three fons or of three daughters, which- 
ever of the two is moft: LAITH, fon of SAD, 
(may GOD be gracious to him!) reports this 
opinion from him; but, by another report, there 
is referved the portion of two fons; and one of 
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the two opinions is that of ABU YUSUF (may 


GOD be merciful to him‘) as HISHAM re- 
ports it from him; but ALKHAS S AF reports 


from ABU YUSUF (may GOD be merciful to 
him !) that there fhould be reterved the fhare of 
one fon or of one daughter; and, according ’to 
this, decifions are made; and fecurity muft be 
taken, according to his opinion. And, if the 
pregnancy was by the deceated, and the widow 
produce a child at the full tame of the longeft 
period a//owed for pregnancy, or within it, and 
the woman hath not confefled her having 
broken her legal term of abfitnence, that child 
fhall inherit, and others may inherit from him ; 
but, if fhe produce a clild after the longett time 
of geftation, he fhall not inherit, nor thal! others 
inherit from him: and if the pregnancy was 
from another man than the deceafed, and the, 
the kinfwoman, produce a child in fix months or 
—lefs, he thall inherit; bute, if fhe produce the 
child after the leaft period of geftation, he (hall 
not inherit. 

Now the way of knowing the life of the child 
at the time of its birth, is, that there be found 
in him that, by which lite is proved; asa voice, 
or {neezing, or weeping, or fmiling, or moving 
a limb; and, if the imalleft part ef the child | 
come out, and he then die, he fhall not inhe- 

S$ 2 
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rit; but if the greater part of him come out, 
- and then he die, he fhall inherit: and, if he 
come out ftraight (or with bts bead firfi) then 
his breaft is confidered; I mean, if his whole 
breaft come out, he fhall inherit; but if he 
come out inverted (or with his feet firft) then 
his navel is confidered. 

The chief rule in arranging cafes on preg- 
nancy is, that the cafe be arranged by two fup- 
pofitions, I mean by fuppofing, that the child in 
the womb is a male, and by fuppofing, that it 
13 a female: then, compare the arrangement 
of both cafes; and, if the numbers agree, mul- 
tiply the meafure of one of the two into the whole 
of the other; and, if they difagree, toen multiply 
the whole of one of the two into the whole of 
the other, and the produét will be the arranger 
of the cafe: then multiply the allotment of 
him, who would have fomething from the cafe, 
which fuppofes a male, into that of the cafe, 
which fuppofes a female, or into its meafure; 
and then that of him, who takes on the fuppo- 
fition of a female, into the cafe of the male, or 
into its meafure, as we have dire&ted concern- 
ing the hermaphrodite ; then examine the two 
products of that multiplication; and whether 
of the two is the lefs, that fhall be given to 
fuch an heir; and the difference between them 
muft be referved from the allotment of that 


OF INHERITANCE. 261 


heir; and, when the child appears, if he be en- 
titled to the whole of what has been referved, 
it is well; but, if he be entitled to a part, let 
him take that part, and let the remainder be 
diftributed among the other heirs, and let there’ 
be given to each of thofe heirs what was re- 
{erved from his allotment: as, when a man 
has left a daughter and both his parents, and 4 
wife pregnant, then the cafe zs rectified by twen- 
ty-four on the fuppofition, that the child in the 
womb is a male, and by twenty-feven on the 
{uppofition, that it 1s a female: now between 
the two numbers of the arrangement there is 
an agreement in a third; and when the mea- 
fure af one of the two is multiplied into the 
whole of the other, the product amounts to two 
hundred and fixteen, and by that mwmber is the 
cafe verified ; and, on the fuppofition of its male 
fex, the wife takes twenty-feven fhares, and 
each of the two parents, thirty-fix; but, on the 
{uppofition of its female fex, the wife has twen- 
ty-four, and each of the parents, thirty-two; 
and twenty-four are given tothe wife, and 
three fhares from her allotment are referved; 
and from the allotment of each of the parents 
are referved four fhares; and thirteen fhares 
are given to the daughter; fince the part re- 
ferved in her right is the allotment of four fons, 


according to ABU HANIFAH (may GOD be 
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merciful to him !) and when the fons are four, 
then her allotment is one fhare and four ninths 
of a fhare out of four-and-twenty multiplied 
into nine, and that makes thirteen fhares; and 
this 4elongs to her, and the refidue zs referved, 
which amounts to an hundred and fifteen fhares, 
If the widow bring forth one daughter or more, 
then all the part referved goes to the daughters ; 
and, if fhe bring forth one fon or more, then 
mutt be given to the widow and both parents 
| what was referved from their fhares ; and what 

remains muft be divided among the ch.!dren: 
and, if fhe bring forth a dead child, then mutt 
be given to the widow and both parents what 
was referved from their fhares, and to the 
daughter a complete moiety, that is, ninety- 
five fhares more, and the remainder, which is 
nine fhares, to the father, fince he zs the refi- 


duary. 


en 
On a Loft Perfon. 

A Lost perfon 13 confidered as living in re- 
gard to his eftate ; fo that no one can inherit 
from him; and his eftate is referved, until his 
death can be afcertained; or the term for @ 
prefumption of it has paffed over: now the tra- 
ditionary opinions differ concerning that term ; 
for, by the clearer tradition, * when, not one 
of his equals in age remains, judgement may 
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‘© be given of his death;” but HASAN, the 


fon of ZIYAD, reports from ABU HANIFAH 
(may GOD be merciful to him’) that the term 
is an hundred and twenty years from the day 
on which he was born; and MUHAMMED 
fays, an hundred and ten years; and ABU 


YUSUF fays, an hundred and five years; and 
fome of them, she: /earned, fay, ninety years ; 
and according to that opinion are decifions made. 
Some of the learned in the law fay, that the eftate 
of a loft perfon muft be referved for the final 
regulation of the Jmam, and the judgement 
fufpended as to the right of another perfon, fo 
that his fhare from the eftate of his anceftors 
mutt be kept, as in the café of pregnancy; and, 
when the term zs elapfed, and judgement given 
of his death, then his eftate goes to his heirs, 
who are to be found, according to the judge- 
ment on his deceafe; and, what was referved 
on his account from the eftate of his anceftor, 
is reftored to the heir of his anceftor, from 
whofe cftate that fhare was referved; fince the 
loft perfon zs dead as to the eftate of another. 

The principle in arranging cafes concerning 
a loft perfon zs, that the oie be arranged on a 
fuppofition of his life, and then arfanged ona 
{uppofition of his death; and the reft of the 
operation 7 what we have mentioned i in the 
chapter of pregnancy. 
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On an Apoflate. 


WHEN an apoftate from the faith has died 
naturally, or been killed, or paffed into a hoftile 
country, and the Kadr has given judgement on 
his paffage ¢Aither, then what he had acquired, 
at the time of his being a believer, goes to his 
heirs, who are believers; and what he has gain- 
ed fince the time of the apoftafy is placed in the 
publick treafury, according to ABU HANI- 
FAH (may GOD be merciful to him!) but, 
according to the two Jawyers (ABU YUSUF 
and MUHAMMED) both the acquifitions ga 
to his believing heirs; and, according to AL- 
SHAFII (may GOD be merciful to him!) both 
the acquifitions are placed in the publick trea- 
fury; and what he gained after his arrival in 
the hoftile country, that zs confifcated by the 
general confent; and all the property of a fe- 
male apoftate goes to her heirs, “who are be- 
lievers, without diverfity of opinion among our 
mafters, to whom God be merciful! but an 
apoftate fhall not inherit from any one, neither 
from a believer nor from an apoftate like him- 
felf, and fo a female apoftate fhall not inherit 
from any one; except when the people of a 
whole diftrict become apoftates altogether, for 
then they inherit reciprocally. 
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On a Captive. 


Tue rule concerning a captive ws like the 
rule of other believers in regard to inheritance, 
as long as he has not departed from the faith; 
but, if he has departed from the faith, then the 
rule concerning him zs the rule concerning an 
apoftate; but, if his apoftafy be not known, nor 
his life nor his death, then the rule concerning 
him zs the rule concerning a loft perfon. 





On Perfons drowned, or burned, or overwhelmed 
in Ruins. 


WHEN a company of per/ons die, and it is not 
known which of them died firft, they are confi- 
dered, as if they had died at the fame moment; 
and the eftate of each of them goes to his heirs, 
who are living; and fome of the deceafed fhall 
not inherit from others: this is the approved 


opinion. But ALI and IBNU MASUUD fay, 
according to one of the traditions from them, 
that fome of them fhall inherit from others, 
except in what each of them has inherited 
from the companion of his fate. 


A 


COMMENTARY 


oN 


THE SIRAYIYYAH. 





IN our adminiftration of juftice to Mchamme- 
dans according to their own laws, it will be of 
no ufe to inguire, what their legiflator meant 
by declaring, that the low of inferitances confti- 
tuted one half of juridical knowledge*: if he in- 
tended any thing more than a ftrong affertion 
of its importance, he probably had in contem- 
plation the two gereral modes of acquiring pro- 
perty, contracts and fucceffion, or the agreement 
of parties and the operation of law; and this 
explanation of the phraie, which had occurred 
to meon my firft perufal of it, is alfo fuggefted 
by Sayyad SHARIF, together with a more 


fanciful interpretation, which Mdulaui Kasim 
has adopted, that, //fe and death being incident 
to our probationary ftate in this world, and the 
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law of fuccefion manifefly relating to the dead, 
it is properly oppofed to all other laws, which 
pre'cribe the duties and afcertain the rights of 
the vine; but we merely take notice of the 
fentence, that no part of the €7rdjiyyah may be 
unexplained, and proceed to the four acts, 
which, on the deceale of a Mohammedan, are 
to be fucceflively performed by the magiftrate, 
or under his authority. 

I. A regard to public decency and conveni- 
ence, as well as to publick religion and health, 
{eems in ail nations to require, that the bodies 
of deceafed per‘ons be removed out of fight, 
with all due tpeed and ‘olemnity, at a moderate 
expenfe to be defrayed, even before the pay- 
ment of their juft debts, out of the property 
left by them, on which no Iegal claim, from 
hypothecation or otherwife, had previoufly at- 
tached: but the Mufelman lawyers, who admit, 
that the funeral charges muft in the firft place 
be defrayed, affign a very whimfical rea{on for 
fuch a priority ; decaufe, they fay, the winding- 
feet and other clothes of the dead are analogous to 
fuitable apperel warn by the heving, and confe- 
guently fhould not be hable to the claims of a cre- 
ditor. The lega/ expenfes of burying a Mosam- 
medan are very moderate, both in the number 
and value of the clothes, in which the deceafed 
is to be wrapped: as :nore than ¢hree pieces,of 
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cloth for a man, or than frve pieces for a wo- 
man, would be held a prodigal fuperfluity, and 
Jefs than thofe, a nizgardly deficiency, of ex- 
penfe, fo, if the funeral clothes of AmrRu or 
Hinpa were dearer than the vefture ufually 
worn by them, when alive, it would be a cul- 
pable excefs; and if cheaper, a blameable de- 
fe&; but, if in fact they had been ufed to 
wear one fort of apparel on folemn feftivals, 
another in vifiting their friends, and a third, 
in their own hou(es, the value of their vifiting 
drefs muft regulate that of their burial, and 
either extreme would be too prodigal or too 
parfimonious. Should their debts, indeed, cover 
the whole of their property, the /eza/ expen{e 
of the funeral muft be reduced to the /uficient 
expenfe, as it 1s called; that is, to tw pieces 
of cloth for AMRu and to fhree for Hinpna: the 
names, dimenfions, and ufes of all the cloths 
ufed in funerals, both for men and for women, 


are enumerated in Perfian by Méulavi Kasim; 
but it would be ufelefs to mention them; and 
it feems only neceflary to add on this arti- 
cle, that if deceafed perfons leave no property 
whatever, or none without a fpecial lien on it, 
the funeral expenfes muft be paid by fuch of 
their relations, as would have been compellable 
by law to maintain them, when living; and, if 

there be no fuch relations, by the publick trea- 
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fury, in which there is always an ample fund — 
arifing from forfeitures and efcheats. 

II. After the burial, all the juft debts of the 
deceafed muft be paid out of his remaining 
aflets, as far as they extend; and, if there be 
many creditors, they muft be fatisfied in equal 
proportion, except that a debt of health, to ule 
the Arabian phrafe, muft be difcharged before 
a debt of ficknefs; that is, a debt santeatied or 
acknowledged, while the party was of found un- 
derftanding and body, is preferred, when legally 
proved, to one acknowledged in ficknefs, but of 
which no other evidence is produced. A re- 
ligious vow, or promife of a charitable dona- 
tion, as an atonement for fin, conftitutes a debt 
in confcience only; and the fum thus promifed 
muit be paid out of a third part of the affets, 
after the legal creditors have been fatisfied, pro- 
vided that it was bequeathed by will; but, if 
no will was made, the temporal eftate fhall not 
be charged with a mere debt of religion. 

III. The legacies of a Mu/e/man, to the pre- 
judice of his heirs, muft not exceed a shird 
part of the property left by him, and remain- 
ing after the ditcharge of his debts: over a 
third of {uch refidue he has abfolute power ; and 
his legatee fhall receive it immediately, whe- 
ther a fpecifick thing or czrtain fum of money, 
or only a fractional part of his eftate, was be- 
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queathed. This is the opinion of SHARIF ; 
though a diftinction, which the text by no 
‘means implies, has been taken between a defer- 
minateand an indeterminate legacy. | 

IV. We come now to the a/fribution of his 
eftate, remaining after the payment of debts 
and legacies, among his 4emrs (for fo we may 
call them, although rea/ and perf:nal property 
are undiftinguifhed in the laws of the rads) 
according to certain rules derived from three 
fources, the Koran, the genuine fyitem of oral 
traditions from the legiflator, and thofe opinions 
in which the learned and orthodox have gene- 
raily concurred *: tlie ordcr, and proportions, in 
which the property of AMRU or HINDA 
muft be diftributed, conftitute the principal 
fubject of the work, which we have under- 
taken to explain. 

1. The firit clafs of ders are they, who may 
be called fbarers, becaule a certain /bare of the 
eftate is exprefsly allotted to each of them in 
the Koran, and particularly in‘the fourth chap- 
ter of it. 

2. Next come they, who may be diftin- 
guifhed by the name of refduarics, becaufe they 
take the re/due after the /hares have been duly 
diftributed ; and they are of two forts, refidu- 
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aries by confangurnity and refiduaries for fpeczal 
caufe, the former of whom are preferred in the 
order of fucceffion; the latter ar: the matters 
or miftreffes of enfranchifed flaves, or their 
male refiduary heirs. ‘If no fharers be living, 
the refiduaries take the whole; but, if there be 
fharers by confanguinity and no refiduaries, a 
farther portion of the inheritance reverts to 
them, though never to the widower or to the 
widow, while any heirs by blood are alive. 

3. On failure of the two preceding claffes, 
the diftribution is made among thofe next of 
kin, who are neither fharers nor refduarres: 
they may be called the difant kindred. 

4. Should none of the diftant kindred be 
living and capable of inheriting, the eftate goes 
(unlefs there be a widow or a widower, who 
is firft entitled to a fhare) to him, who may be 
called the fucceffar by contrac? ; and of that fuc- 
ceffion it is neceflary to give an example: if 
AMRU, a man of an unknown deicent, fay to 
Zab, *“ Thou art my kinfman, and fhale be 
“ my fucceffor after my death, paying for me any 
“ fine and raniom, to which I may become 
“ liable,” and ZarD accept the condition, it is 
a valid contract by the 4radbian law; and, if 
ZaAtpD alfo be a man whofe defcent is unknown, 
and make the fame propofal to AMru, who 
likewife accepts it, the contract is mutual and 
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fimilar, and they are fucceffors by contraé? reci- 
procally. 

5. If no fuch agreement had been made, but if 
Ameu in his life time had acknowledged ZAID, | 
aman of an unknown pedigree, to be his dro- 
ther or his uacie, that 1s, to be related to him 
by his father or by his grandfather, though in 
truth he had no fuch relation, and the bare ac- 
‘Knowledgment of Amru cannot be admitted as 
a proof of it, yet, if AmMRu die without retract- 
ing his declaration, Zap is called the acknow- 
ledged kinfman by a common anceflor, and ftands 
in the ffié clafs of fucceflors, but takes the 
eftate before the gencral divifee. : 

6. Laft of all comes the perfon, to whom the 
deceafed had left the whole of his property by 
a will duly made and proved; for, though the law 
fecures to his heirs of the five preceding claffes 
two thirds of his eftate, yet it fo far re{pects his 
dominion, while he lived, over his own property, 
and his w// as to the difpofal of it after his de- 
ceafe, that it will rather give effe@ to an inten- 
tion not ftri@tly conformable to law (for the 
Koran feems to allow pious bequefis only), than 
fuffer his eftate to efcheat ; which muit be the 
confequence of his dying without a reprefent- 
ative. All fuch efcheats to the fovereign go 
towards a fund for charitable ufes ; ; and accord- 


‘ing to the fyftem of Zar, the fon. of THas 
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BIT, 'which has been fhortly explained in a 
former publication, that fund, if it be regularly 
eftablifoed, is entitled to the whole eftate on 
failure of refiduary heirs, without any return to 
the fharers, and to the entire exclufion of the 
Jour lat clafles; but this dottrine seta quite 

exploded. | 

BEFORE we er to the law of eins it 
is proper to take notice of the four impedi- 
ments to fucceffion ; which are flavery, hom 
cide, difference of religion, and difference of 
country, or of allegiance; the laft of which 
difabilities relates only to fuch as are not Mz- 
Selmans. 

1. Slavery, by the Mohammedan law, i is either 
perfect and abfolute, as when the flave and all, 
that he can poffefs, are wholly at the difpofal 
of his mafter, or imperfect and privileged, as 
when the mafter has promifed the flave his 
freedom on his paying a certain fum of money 
by eafy inftalments, or, without any payment, 
after the death of the mafter:.a female flave, 
who has borne a child to her mafter, is alfo 
privileged ; but in both forts of flavery, as long 

as it continues, the flave can acquire no pro- 
perty, and confequently cannot inherit: The 
Arabian cattom of allowing a flave ta.cultivats 
a piece of land, or fet up a trade, on his own 
account, fo that he may work out his manu- 
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miffion by prudence and induftry, and by de- 
grees pay the price of his freedom, may fug- 
geft an excellent mode of enfranchifing the 
black flaves in our plantations, with great ad- 
‘vantage to our country and without lofs to their 
proprietors. 
- a, Homicide is either with malice prepenfe 
and punifhable with death, or without proof of 
malice, and expiable by redeeming a Mu/elnan 
flave, or by fafting two entire months, and by 
paying the price of blood ; or, thirdly, it is ac- 
cidental, for which an expiation 3s. neceflary. 
Matictous homicide, ot murder (for, by the beft 
opinions, the Arabian law on this head nearly 
refembles our own) is committed, when a hu- 
man creature is unjuftly killed with a weapon, 
or any dangerous inftrument likely to occafion 
death, as with a fharp ftick or a large ftone, 
or with fire, which has the effed?, {ays 
Ka'sim, of the moft dangerous infirument, and, 
by parity of reafon, with pos/on or by drowning ; 
but thofe two modes of killing are not fpecified 
by him; and there is a ftrange diverfity of 
Opinion concerning them: killing without proof 
ef malice is, when death enfues from a beating 
or blow with a flight wand, a thin whip, or a 
fmall pebble, or with any thing not ordinarily 
dangerous: accidental death is, when it was 
neither defigned nor could have been prevented 
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‘by ordinary care, as if AMRu were to fhoot an 
arrow at a wild beaft, and the arrow by acci~ 
dent were to kill Zarp, or if Mazin were to 
fall from his terrace upon ZunHarr and kill 
him by his fall; in which cafes the flayet 
would not be permitted to inherit from the flain. 
If, however, a man were to dig a pit, or fix 
a large ftone, on the field of another, and the 
owner of the field were to be killed by falling 
at night into the pit, or running againft the 
ftone, the doer of the illegal at, which was 
the primary occafon (but not the cau/e) of the 
death, muft pay the price of blood, but would 
not, it feems, be difabled from fucceeding to 
the property of the deccafed, whom he could 
not in {tri€tne{s be faid to have killed. 

3. An unbeliever hall never be heir to a be- 
licver, nor converfely ; but infidel fubjects may 
inherit from infidels. 

4. The difference between two ftates of 
countries confifts in the difference of fove- 
reigns, by whom protection is given to their 
refpective fubjects, and to whom allegiance is 
refpectively due from them: this difference is 
particularly marked between a country govern- 
ed by a Mohammedan power and a country ruled 
by a prince of any other religion ; for they are 
always, virtually at leaft, in a ftate of warfare, 
the firft being called by lawyers the feat of pease, 

(ee 
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and the fecond, the feat of hoftility. A differ- 
ence of country, therefore, which excludes 
from the right of inheriting, is either actual 
and ungualified, as when an alien enemy refides 
in the feat of Aoftility, or when an alien has 
chofen his domicil in the /eat of peace, and pays 
the tribute exacted from infidels, in which cafe 
the tributary fhall not be heir to the alien enemy 
dying abroad, nor converfely, becaufe each of 
them owed a feparate allegiance ; or the differ- 
ence is qualified*, as when a fugitive enemy 
feeks quartcr, and obtains a temporary refi- 
dence in the feat of peace, or when two alien 
enemies are fugitives from two different hoftile 
countries: now, although the ¢ridutary and the 
Jugitive actually live in the fame kingdom, yet, 
fince the fugitive continues a fubject of the 
hoftile power, he remains, as 7¢ were, under a 
different government, and there is no mutual 
right of fucceffion between him and the tri- 
butary; nor, by fimilarity of reafon, between 
two fugitives, who leave two diftin@ hoftile 
governments, and obtain quarter for a time in 
the land of believers, but without any intention 
of making it their conftant abode. 

Ir none of thefe four incapacities preclude the 
heirs of Amru from the legal fucceffion to his 
eftate, which we will fuppofe already fold and 
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reduced to money of one denomination, the 
magiftrate, or his officer, muft proceed ‘to the 
diftribution of the /hares; and,’as they are a 
moiety, a fourth, an eighth, two thirds, one third, 
and a /xth, of the aggregate fum, it will- be 
convenient at firft to confider that fum as con- 
fifting of twenty-four equal parts, fo that the 
fhares will be, in whole numbers, twelve, fx, 
three, fixteen, eight, and four. 

Tue /fharers are twelve perfons, four males 
and eight females; but, before we fpecify their 
refpective allotments, it is neceflary to premife 
that a grandfather and a grandmother, according 
to the Arabian idiom, fignify a male, and a 
female, anceftor in any degree; that a true grand- 
father is he, between whom and the deceafed 
no female anceftor intervened; that a fale 
grandfather is, where the paternal line of afcent 
was broken by the intervention of a female; 
and that a grandmother alfo is called true, when 
no falfe grandfather intervened between her and 
the deceafed: in fhort, the only true line of an- 
cefry, according to the rads, is an uninter- 
rupted fucceflion of paternal forefathers, The 
male fharers then are the father, the true grand- 

father, the brother by the fame mother only, and 
the widower: the females are the widow, the 
daughter, the female tfue of the fon, the fifter of 
the whole blood, the fifter by the Jame father only, 
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the fer by the fame mather only, the mother 
herfelf,:.and.the true grandmother. 

We begin with the mais in the order of the 
{bares before enumerated ; and, ¥. The father 
of AMru or Hinpa takes * a Axzh abfolutely, 
though a fon of the deceafed be living, or any 
male defcendant, who. claims wholly through 
males; but, if there be no fuch male de{cend- 
ant, he becomes 2 refidyary ber; and, if there 
be only a daughter of the deceafed, or a female 
defeendant from the fon, he firft has his legal 
fhare, or a fxth, and, when her thare alfo has 
been allotted, he claims the refidue. 2. The 
true grandfather is excluded from any fhare by 
the living father, through whom alone the 
grandfather bore a relation to the deceafed ; 
and, although a fimilar reafon might afterwards 
be applied to the mother, and operate to the 
exclufion of her children, yet the father has 
the additional {trength of a double title, both 
a3 a fbarer and a refiduary: but, if the father 
alfo be dead, is father, or true paternal ancef- 
tor, has exactly the fame intereft, except in four 
cafes, which will be prefently. mentioned. 3. 
A fingle half-brother, by the fame mother 
only, takes a fxth, and two or more {uch half- 
brothers, a third; provided that the..deceafed 
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left. neither children, nor male iffue of a fon, 
nor a father, nor a true grandfather; by any of 
whom the brothers by the fame mother are ex- 
cluded; and this article brings us neceffarily to 
one clafs of female fharers; for, in this inftance, 
there is no diftin@ion of fex; both brothers 
and fifters by the fame mother only having an 
equal right and an equal fhare in the diftribu- 
tion. 4. A moiety of Hinpa’s eftate, if fhe 
die without children, or the iffue of a deceafed 
fon, goes to her widower AmMRu, who, if fhe 
Jeave fuch iffue, has no more than a fourté. 

As examples of the father’s rights, let us 
fuppofe AmRu to have dicd worth two thou- 
fand four hundred pieces of gold, leaving his 
father Zaip, and either a fon or a fon’s fon, 
Omar: in this cafe the four hundred pieces are 
the fhare of Zaip, and Omar takes the re- 
maining two thoufand; but, if Amru leave 
only his father Zaip and either a daughter, or 
fon’s daughter, Lara, the father is firft entitled 
to the four hundred pieces, or /fixth part; and, 
after Larva has received ¢we/ve hundred, or @ 
moicty of the eftate (which, as we fhalk fee, - is 
her hare in this cafe), he takes, as refi ined 
the edt hundred pieces, which remains ;- fa 
that the property of AmRu is equally divided 
between them. Should no relation be left. but. 


Zatp the father, and Lesip the brother, of the 


280 A COMMENTARY ON 


deceafed, LEBIp is excluded; and the whole 
eftate goes to Zarp. If, in the three preced- 
ing cafes, the paternal grandfather Satim. had 
been left inftead of Zarp, his rights would 
have been precifely the fame ; and the only 
difference between Zarp and SAtim will ap- 
pear from the four following examples. 1. 
The paternal grandmother would be excluded 
by Zarp her fon, but not by his father, her 
hufband, Sauim. 2. If Amru or Hinpa 
leave a father Zaip, a mother Sotma, and a 
widow ZaineB, or widower Haren, the 
mother takes a third part of what remains after 
ZAINEB or HareEtH has received the legal 
fhare; but, if Saxrim be fubftituted for Zarp, 
fhe would have a right to a third of the who/e 
affets, according to the prevailing opinion, al- 
though Asu Yusur thought her entitled, even 
in that cafe, to no more than a third of the re- 
mainder. 3. The brothers of the whole blood, 
and thofe by the fame father only, are excluded 
from the inheritance by Zarp the father, but 
not by the grandfather Sarim, as the beft law- 
yers agree, diflenting on this point from their 
mafter Apu Haniran. 4. If AMru had ma- 
numitted his flave ms and died, leaving 
his father ZAip and a fon Omak, a /ixth part 
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of the right of fucceffion to Ya'smin would 
have vefted, according to Apu Yu'suF, in 
Zain, but, if the paternal grandfather Sa’Lim 
had been left inftead of the father, the whole 
intereft would have vefted in the fon: in this 
cafe that illuftrious lawyer ultimately diffented 
from his mafter and from his fellow-ftudent 
MuyAMMepD, who were both very juftly of 
opinion, that, whether Zarp or Sa‘Lim were 
alive on the death of the manumittor, the 
whole right of fucceflion to the manumittee 
vetted in OMAR. 

Let us proceed to the fhares of the females; 
and 1. If Amrv die without children, and 
without any iffue of a deceafed fon, his widow 
Hinpa mutt receive a fourth of his affets; but 
her fhare is an e7ghth only *, if any fuch iffue 
be living: fhould he leave more widows than 
one, they take equal parts of fuch fourth or 
eighth; fo that the legal fhare of the widower 
is always in a doubie ratio to that of the widow 
or widows: as, if Hinpa die worth fwenty- 
four thoufand zecchins, her furviving hufband 
Amru mutt be entitled either to twelve or to 
fix thoufand; and if Amru die with the fame 
eftate, his widow Hinpa mutt have either ex 
or three thoufand for her fole fhare; or, if 
ZAINEB and ABLA had alfo been legally mar- 
ried to Amaru, the three widows muft receive 


fy 
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either ¢wo or one thoufand. zecchins each, as 
the cafe may happen. 2. One daughter takes a 
moiety, and fwo or more daughters have two 
thirds, of their father’s eftate; but, if the deceafed 
left a fon, the rule, exprefied in the Koran, is 
this: “* to one male give the portion of two 
‘6 females;’’ and the daughters in that cafe are 
‘not properly /barers, but refiduary beirs with 
the fon, their part of the inheritance being 
always in a fubduple ratio to his part. Thus, 
if Amru die worth twenty-four thoufand pieces 
of gold, his only child Fatima takes twelve 
thoufand as her fhare; but, if fhe have three 
fitters, Azza, Larira, and ZuBAIDA, two 
thirds of the affets, or /xteen thoufand pieces, 
are equally divided between the four girls; and 
if there be a fon OMAR, he mrutt receive, in 
the firft cafe, Axteen thoufand, while Fa’TiMa 
has eight; and, in the fecond, eght thoufand, 
while fhe and her fifters take each four thou- 
fand, pieces. 3. If Omar had died before his 
father, leaving female iffue, and his father had 
then died without any daughter of his own, the 
daughters of Omar would have had precifely 
the fame fhares, to which thofe of Amru him- 
felf. would have been entitled; but, had Fa’tr- 
mA been living, fhe would have taken Aa/f the 
eftate, or twelve thoufand pieces of gold, and a 
fxth only, or four thoufand, the complement of 
two thirds or fixteen thoufand, would have 
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been equally diftributed among her nieces. 
Had Fa’tima and Azza been at that time 
alive, they would have taken their legal fhare, 
to the exclufion of their brother’s female iflue, 
unlefs the right of that iffue had been fuftained 
by a male in an equal, or a fower degree, who 
would have made them refduaries, “ the male 
“‘ taking, by the rule, the portion of females;” 
but a male in a Aighber degree would not have 
given them that advantage; and, if OMAR 
himfelf had furvived, his daughters would have 
been wholly excluded. The fx cafes, there- 
fore, or different fituations, of the female iffue 
of OMAR may be thus recapitulated: 1.A 
fingle female takes a moiety. 2. Two or more 
have fwo thirds, 3. A male in the fame, or a 
lower, degree than themfelves, gives them a 
vefiduary right in a {ubduple ratio to his own. 
4. With a daughter of Amru, who 1s entitled 
to Aalf, they would have only a frtd, to make 
up the regular fhare of the female ilfue. 5. 
They are excluded, if Ameu left more daggh- 
ters than one, but no male iffue in any equal, 
or a/ower, degree. 6. A fon alfoof Amru wholly. 
excludes them. In the three firft cafes, their le- 
gal claims correfpond with thofe of daughters: 
but in the three laft their rights are weaker, be- 
caufe they are in a remoter degree from the 
deceafed. | 
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_ The pedigree exhibited in the text* is called 
by the Arabs the tafbbib, becaufe, in their 
opinion, it fharpens the underftanding, and 
captivates the fancy as much as the compofition 
of an elegant love-poem, which the word li- 
terally fionifies; but, without adopting fo wild 
a metaphor, we may truly fay, that it is very 
perfpicuous, and that no comment, after what 
has been premifed, could render it clearer. An 
example, however, will fhow more diftinctly 
than an abftracét rule, in what manner an 
eftate is divifible, when a male defcendant 
gives a refiduary title to a female in the fame, 
or in a higher, degree. Call {the only fur- 
viving male defcendant OMar, and fuppofe 
him to be the brother of Amina, who ftands 
loweft in the firft fet of females: here the 
higheft female in that fet muft receive a morety 
of the affets; the next below her takes a /xth 
together with the higheft of the fecond fet, as 
the complement of ¢wea thirds; and the refdue 
muft be divided into fve portions, of which 
-Omar claims ¢wo and each of the females in 
the fame degree, one; but the three females 
below them are excluded. If Omar be the 
brother of Zari‘ra, whom we fuppofe the 
loweft of the middle fet, the remaining srhird 
of the eftate muft be diftributed in /evenths, 
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becaufe there are five females, three in a higher, 
and ¢wo in an equal, degree with OMAR, who 
muft always have a double portion; and, if he 
be the brother of UNnarza, the loweft female 
of the third fet (who, on the former fuppofi- 
tion, would have been excluded), there will 
be fix female refiduaries entitled to portions 
with Omar, but in a fubduple ratio; fo that, 
if Amru died worth twenty-four thoufand du- 
cats, the daughter of his fon takes fwelve thou- 
fand of them; the two daughters of his fons’ 
fons receive each fwo thoufand; and, the refi- 
due being ezght, OMAR is entitled alfo to twa 
thoufand ducats, while UNaiza and the fve 
women, who remain, have each one thoufand, 
which they owe to the fortunate exiftence of 
Omar. 4.* The rights of fifters by the fame 
father and mother, and (5.) thofe of fifters by 
the fame father only, are explained in the text 
with fufficient clearnefs, but it is proper to ob- 
ferve, that the 7/74 cafe of the firft clafs is com- 
prifed in the /eventb cafe of the fecond; and 
that (6.) the fifters by the fame mother have 
been mentioned in a former fection. There 
_ will be no ufe in repeating the ingenious argu- 
ments of Innv AssAs in fupport of his diffent 
On many points from other old lawyers, nor the 
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folid anfwers, which have been given to his ob- 
jections ; but a ftory, told by SuariF, may here 
be repeated, becaufe it conveys an idea of the 
traditionary Arabian law, and {hows from what 
fources our excellent author derived his doc- 
trine: ‘Hupuary ufed to relate, that Aru 
* Musa, being confulted on the diftribution of 
an heritage among a daughter, a fon’s daugh- 
‘ter, and a fiffer, anfwered, the firft muft have 
“a moiety; the fecond a fixth; and the third, 
‘what remains; but “ Confult Innu Masuvup, 
«* added he, and apprize me of his anfwer :” 
‘when IBpNu Masuup, was confulted, he faid, 
‘that he was prefent, when Mun AMMED himn- 
‘felf gave the fame decifion ;) and, when that 
aniwer was reported to Apu Musa, he faid, 
* you muft put no gueftions to me, as long as 
“that iluftrious lawyer remains with you.” 
7. * Although the different rights of the mother 
in different cafes be very clearly explained, yet 
her title to a third of the refidue may be illuf- 
trated by two examples: firft, if ApHRA leave 
only her hufband Wamik, her mother SOapDa, 
and her father Mazin, half of her eftate goes 
to Wamix, a third of the other half, or a fixth 


of the whole, to SSapa, and the remainder to 
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Mazin; but, fecondly, if Waste leave only’ 
his wife Apura, his mother ZAINEB and his 
father Lesip, the widow takes a quarter of his 
property, while ZAINeB has a third, and Le- 


BID two thirds, of the remaining three quarters. 
8. In giving an example of the divifion between 
two great grandmothers *, we may anticipate in 
fome degree the arithmetical part of the work, 
which will be found extremely clear and inge- 


nious. The pedigree exhibited by Suarir is 
in this form: 


Father Mother Mother 
Father Mother 
~~ we 
Father 


Now the paternal grandmother’s mother, and 
the mother of the paterral grandfather, are to- 
gether entitled to a fixth, and the paternal 
erandfather’s father to the refidue, of the eftate, 
which ought, by the general rule, to be divided 
into fr parts, becaufe fix is the denominator of 
the fhare; but, to avoid « fraction, we mutt 
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obferve the proportion of one, or the fixth part, 
to two, or the number of perfons entitled to it; 
and, fince one and fwo are prime to each other, 
we muft multiply wo into Ax, and the product 
is the number of parts into which the property 
muft be divided; fo that of twe/ve cows or 
horfes the great grandfather will have ¢em, and 
each of the great grandmothers, ome. 

The great grandfathers are called anceftors in 
the /econd, and their fathers, anceftors in the 
third, degree, and fo forth; and it muft be re- 
marked that in thefe tables the number of female 
anceftors, who inherit with the ma/es, is equal 
to the number of fuch degrces: thus in the fol- 
lowing, 

F M M M 
F M M 
F M 
F 


there are ¢hree great great grandmothers, and 
the eftate muft be divided into exgéteen parts, 
becaufe one and three are prime to each other. 
We fuppofe in. both pedigrees, that the higheft 
line only are left by the deceafed Amaru ; for, 
by the text, the neare/l female anceftor excludes 
the more drftant; and, if he leave his father 
Zuuatre, and his paternal grandmother Azza, 
with Larva his maternal grandmother’s mother, 
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ZuHAIR takes the whole inheritance; for he 
excludes AzZA, and fhe, being nearer in de- 
gree, excludes LAILA. 

Let us conclude the fubje& wih a cafe put 


by SuariF in illuftration of the pedigree in the 
text: ZUBAIDA gave her daughter’s daughter 
Mayya in marriage to her fon’s fon BasHar, 
and the young pair had a fon Amru, who ac- 
quired an eftate, and died: now ZUBAIDA was 
both paternal and maternal great grandmother 
of AmMru, and had, therefore, a doud/e relation 
to him; but another woman, named Zuunra, 


had married her daughter Sorma to Farep, 
who was the fon of Zusparipa, brother of 
ABLA, and father of Basuar; fo that ZuHRA ° 
was AmRvu’s paternal grandmother’s mother, 
and had only a fingle relation ; as it will appear 
by the following arrangement of the family : 

















ZLUHRA ZLUBAIDA 
SonMA—— Fa’RED ABLA 
BasHAR Mayya 
AMRU 


The cafe of a ¢rip/e relation will be no lefs evi- 
dent from the following pedizree : 
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ZUHRA ZUBAIDA 
SOLMA———FARED ABLA Z,AINEB 


a 


BAsHAR———————— MAYYA AZZA 


er 


AMRU 








FATIMA 





| ZAID 
For, if Amru, whom in the former cafe we 
fuppofed to be dead without iffue, had lived 
and married his coufin Fatima, by whom he 
had a fon Zarp, who diced leaving property, 
ZuBAIDA would have a ¢rif/e relation to the 
deceafed ; firft, as his maternal great grandmo- 
ther’s mother ; fecondly, as his paternal grand- 
mother’s grandmother; and thirdly, as the mo- 
ther of his paternal great grandfather; but 
ZuuRA has only a /fmgle relation to Zarp, 
as grandmother of his paternal grandfather 
BASHAR. 

In both thefe cafes a fixth of the affets is 
divided equally between the ¢wo female anccf- 
- tors, by the opinion of Anu Yusvur, and, ac- 
cording to one authority, by that of his great 
matter alfo; but his fellow-ftudent Munam- 
MED (whofe arguments, and the anfwers to 
them, it is needlefs to add) contended, that 
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ZUBAIDA would be entitled in the firft cafe to 
two-thirds, and in the fecond, to three-fourths, 
of that fxth part, according to the number of 
modes, in which fhe was related to AMRu or 
ZAID. 

No comment could add perfpicuity to the 
chapter on refiduary heirs *, until we come to 
the cafes of inheritance from enfranchifed 
flaves +, where a fhort elucidation of the text 
appears neceflary. If Amru enfranchife NEr- 
Gis, and die, leaving a fon Becr, and a daugh- 
ter Larta; then, on the death of Nercis 
without refduary heirs by blood, his property 
goes wholly to Becr, and Larxa, by the tra- 
ditionary rule, takes nothing; but, fuppofe 
Laira herfelf to manumit her black flave, 


SuseN, who then purchafes a flave Misc, and 


gives him freedom; and fuppofe Susen firft, 
and Misc afterwards, to die without refiduary 
heirs, in this cafe the eftate of Misc gees to 
Laiia; nor would there be any difference, if 
the two manumiffions had been conditioned to 
pay a certain fum of money at a certain time. 
The cafe of a manumiffion promifed on the 
death of the miftrefs, has rather more difficulty ; 
but an example will make it clear: LaiLa 
promifes Nerais, that, on her death, he thall 
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be free; but, by the perfuafion of a Chriflian 
friend, fhe renounces her faith, and fecks re- 
fuge in a hoftile country: now a behever can- 
not be the flave of an infidel; and the Mobam- 
medan judge pronounces accordingly, that NER- 
Gis has gained his freedom; but Lara, re- 
penting of her apoftafy, returns to her native 
country and her former belief; after which 
NerGIs dies without heirs: Laira fucceeds 
as refiduary to her promifee, as fhe would have 
fucceeded to a flave of Nercrs purchafed after 
the decifion of the judge, if a fimilar promife 
of manumiffion at his death had been made by 
the mafter; and if that fecond promifee had 
died without heirs after her repentance and re- 


turn. Should Carur, a flave of LaLa, mar- 


ry, with her confent, Meryawa, the freedwo- 
man of AMRu, the fon of that couple would 
be born free, becaufe, in refpeét of freedom or 
flavery, a child has the condition of its mother, 
and he bears a relation to AMRu her manumit- 
tor; but fhould Laiza give Carur his free- 
dom, he would draw that relation from Amru, 
through himfelf, to Latta, fo that fhe would 
fucceed to the fon of Carur and Merjana, 
if he died after his parents and without other 
heirs of the farft or fecond clafs: the cafe would 


be fimilar, if Carur being enfranchifed, had 
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bought a flave Misc, and given him in marri- 
age to the treedwoman of Zain; for, if the 
iffue of that marriage had been a fon, born free, 


but with a relation to Zarp, and if Carur had 
then given Misc his liberty, he would have. 
drawn from Zatp the relation of his freedman’s 
child, and transferred it, through himfelf, to 
Lara his former miftrefs. This doctrine of a 
relation (as the Arabs call it) firft vefed through 
the mother and then d-veffed through the father, 


is founded on a decifion of OTHMAN in the 


cafe of Zuparr and Rart. 

We had occafion before, to mention the dif- 
ference (according to ABu Yusur) between the 
father, and the grandfather, of the manumittor 
in regard to their fucceflion, with his /ov, to the 
property of a freedman; nor can any thing of 
moment be added here; but it will be proper to 
explain at large the concluding cafe in the chap- 
ter of refiduaries, which proves, that the rela- 
tion of enfranchifement may arife by the ad of 
Jaw as well as by the a of the party. Let it be 
premifed, that marriage is prohibited between 
kindred of two claffes; firft, between all thofe 
in afcending or defcending lines of confangui- 
nity, who are called near; fecondly, between 
brothers and fifters, and their iflue, or between 
nephews or nieces and aunts or uncles, paternal 


29-4 A COMMENTARY ON 


or maternal, who are called zntermediate; but, 
between thofe of the third, or diffant, clafs, as 
the firft or other coufins, there is no prohibi- 
tion: now, if Amru or Hinpa purchate a 
kinfwoman or kinfman within either of the pro- 
hibited degrees, the flave becomes inftantly 
free, and a right of fucceflion vefts in the pur- 
chafor, though the mafterfhip began and ended 
in one moment. Call the three daughters of 
Hareru a flave, ZUBAIDA, SAFIYA, AMINA, 
who derived freedom from their mother, and 
twe of whom, the firft and third, purchafe H A- 
RETH for fifty pieces of gold: he becomes in 
that inftant free; and, if he die leaving pro- 
perty, two thirds of it go to his three daughters 
as their legal fhares, and the refidue belongs to 
the two, who procured him liberty; three fifths 
of it to ZuBAiva, who contributed her ¢Azrty, 
and two fifths to Amina, who added her fwen- 
ty, pieces. ‘To arrange the diftribution without 
fractions, begin with ¢/ree, the denominator of 
the legal fhare: now /ws, its numerator, is 
prime to the number of fharers ; and one is prime 
alfo to five, the number of refiduary portions; 
but féirty and twenty are compofed to one an- 
other, fince fen meafures thirty by three and 
twenty by fwo; and /ve, the fum of thofe tenths, 
may be confidered as ftanding in the place of the 
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number of refiduaries: again, five and three are 
prime to each other, and their product is fifteen, 
which, being multiplied into sree, the firft- 
mentioned denominator, produces forty-five, the 


number of equal parcels, into which HareTn’s 
eftate muft be divided; fo that thirty, or two 
thirds, may be diftributed in fens to the three 
daughters, and fifteen or the refidue, in threes to 
the ‘wo, who redeemed their father; ZUBAIDA 


taking in all nineteen, AMINA /ixteen, and Sa- 
FIYA, Only fez, portions of the inheritance. 


This is the calculation of SHarir, and the 
grounds of it will prefently appear; but the 
operation might have been fhortened thus: mul- 
tiply the denominator of the /ega/ /hare into the 
number of fharers, and then multiply the pro-~ 
duct into the denominator of the refduary por 
t10ns. 

The chapter of exc/ufion* is very perfpicuous; 
but the cafe of an undeheving heir having really 
occurred in the time of ALI, we may infert it 
as a monument of early Arabian jurifprudence. 
Sotma had embraced the new faith, and died, 
leaving her hufband, and two brothers by the 
fame mother, who were all three believers, 
with a /oz, who continued an infidel: on a dif- 
pute concerning the inheritance, ALI and Zaip 
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gave a moiety to the widower, confidering the 
{fon as actually dead, a third to the half- brothers, 
and the reft to fuch of the refiduaries as be- 
lieved in the Koréu; while Ipnu’. MaAsuup 
infifted, that the fon was dead as to the right of 
inheriting, but alive as to the power of exclud- 
ing, and thought that he drove the widower 
from @ morety to a fourth part only of SoLma’s 
eftate ; but the former opinion has prevailed, 
and in a curious book (for which there muft 
have been abundant materials) entitled Te Dz/- 
fenfiens of the Learned, it is admitted, that, by 
univerfal affent, if Amu leave a father, who is 
either a flave or an infidel, and a paternal grand- 
father, who is both free and a believer, the 
father is confidered as dead in flaw to all pur- 
pofes, and the grandfather is heir to AMRU. 
We come now to the /raézan method of af- 
certaining the fmalleft number of parce/s, into 
which an eftate can be divided, fo as to avoid 
fractions in the legal diftribution of it: that 
number we call the denominator, or devifor, of 
the effate, though the dradbick word mean litc-' 
rally the place of coming out; and the problem 
is eafily folved by the following rules: if the 
two numbers in queftion be prime, multiply 
one of them into the other ; if they be compoft 
to each other, multiply the mea/ure of one into 
the fecond, and the produét will be the number 
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fought. The whole fection * is as clear as it 
could be made in a verbal tranflation; and it 
would be fuperfluous to add examples of all the 
cafes, which muft occur to every one, who has 
attentively perufed the preceding parts of the 
work. 

A cafe, which arofe in the reign of Omar, 
has given occafion to fome debate Tt: LAILA 
died, leaving only Amru her hufband, Hinpa 
her mother, and Asta her fifter of the whole 
blood. Now the hufband and fifter were each 
entitled to a moiety, and the mother, to a third, 
of Laixa’s property, which, by the rule then 
eftablifhed, could be divided into fx parts only; 
but Abras, a companion of MuHamMeED, be- 
ing confulted by the Caliph, propofed, that the 
regular divifor fhould be fo zcreafed, that of 
eight parts AMRU and ABLA might each take 
three, and Hinpa two. The fon of Assas, 
whofe opinions were always rather ingenious 
than folid, was prefent at the decifion; but, 
fearing the bad temper of the Caliph, fuppreffed 
at that time his own fentiments: he thought, 
that the //fer, having (as we have feen) a 
weaker right, fhould bear the lofs, becaufe, 
where different rights concur, the weakeft invaria- 
bly yields; and he faid, thai if an arithmetician 
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could number the fands, yet he could never 
make ¢wo halves and a therd equal to a whole; 
but his opinion has never been adopted, becaufe, 
although the //ier may in fome cafes be re- 
moved into a diftind clafs of heirs, yet, with a 
hufband and a mother of the deceafed, her fhare 
is fixed by pofitive law, and fhe cannot by any 
means be deprived of it; fo that the fhares of 
‘all the claimants muft be diminifhed in exaé 
proportion; for inftance, if the property had 
been fwenty-four pieces of gold, the mother 
would claim ezg4t, and each of the other heirs, 
twelve; now thofe clatms cannot all be fatisfied, 
but eight is to twelve, as 4x to zie, which will 
be the refpedtive fhares, according to the de- 
cion of ABBAs. 

Examples of the divifor /x increafed to feven 
and to nine, or of twelve to thirteen, fifteen, and 
Seventeen, would appear equally ingenious, but 
would {well this commentary to an immoderate 
fize: there are two decilions, however, deferv- 
ing particular notice, becaufe they were made in 
real caufes, and have been univerfally approved. 


ZusBarpa left her hufband ApNan, with ¢wo 
Sifters of the whole blood, two fifters by the fame 
mother only, and the mother herfelf ; whofe legal 
fhares, in order as they are mentioned, were 
a moiety, two thirds, a third, and a fixth: it was 
impoffible, therefore, to diftribute them out of 
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thirty pieces, for inftance, divided into /x equal 
parcels; but the judge, named SuHurain, di- 
vided the whole eftate into fez parcels, each con- 
fifting of téree pieces, and allotted them to the 
claimants in the proportion of their fhares ; that 
is, to the hufband, ¢4ree parcels, to the fifters 
of the whole blood, four; to the half-fifters, 


two; and to the mother, ove; affuring ADNAN, 
who at firft complained of the judgement, that 
Omar had made a fimilar decifion; and this 
cafe acquired celebrity among the rads by the 
name of SHURAIHIYYA. The next cafe, which 
was anfwered at once by Auli, while he was 
haranguing the people in the zumbar, or pulpit, 
at Cura, is fully ftated in the text: the fhare 
of the widow was, regularly, an ezgd¢6; that of 
the daughters, ¢wo ¢/irds; and that of each pa- 
rent, a /ixth, all which cannot be diftributed out 
of twenty-four parcels; but ALi pronounced, 
that the property of the deceafed fhould be di- 
vided into fawenty-feven equal parts, of which 
the widow fhould have three; the daughters 
fxteen; and the two parents, eght. It is re- 
corded, that, when the perfon, who confulted 
Aut, was much diffatisfied with his anfwer, and 
afked whether the widow was not legally entitled 
to an eighth, the Caliph faid rapidly, “ it Is be- 
come a ninth,” and proceeded in his harangue 
with his ufual eloquence. 
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The arithmetical part of the Sirdjryya * is very 
fimple, and may be found in the firft pages of 
all our elementary books; but the difference of 
the rabian idiom occafions a little obicurity. 
The chapter on primes and meafures is founded 
on a fimple analyfis: when two numbers are 
compared, they are either equal or unequal; if 
unequal, either the fmaller is an aliquot part of 
the greater, or they have a common meafure, 
which muft either be wz alone, or fome num- 
ber, which the rads define a multitude compofed 
of units. When the greateft common meature 
is found by the rule, they confider the two 
numbers as egrecing in a traction, which has 
that common meafure for its denominator and 
unit for its numerator ; but the nature of the 4ra- 
dick language makes it impoffible to exprefs in a 
fingle word the fra@tions lets than a tenth: thus 
fwenty-feven and twenty-four agree, as they ex- 
prefs it, ina third; and a ¢4ird of each number 
is called its wafk, or meafure, as mine of twen- 
ty-feven, and eight of twenty-four. After this 
explanation of the word, which is tranflated the 
meafure, there will be no difficulty in the fol- 
lowing cafes. 

I. + Amru leaves only his father and mother 
and ten daughters: now, by the rule, his eftate 
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fhould be divided into fx parts, becaufe the 
fhare of each parent is a /ixth, and that of all 
the daughters two thirds; but four parts cannot 
be diftributed, without a fraGtion, among fer 
perfons; for which reafon we muft multiply 
Jive, which is the meafure of fez, into fix, 
which is the firft number of parcels, and the 
product ¢hzrty is the number of lots, into which 
the property of AMru muft in fact be divided ; 
each of his parents taking jve lots, and each of 
his daughters fawo. 

Ii. Hinpa leaves her hufband, both her pa- 
rents, and fix daughters; whofe legal fhares are 
a fourth, two fixths, and two thirds, of the inhe- 
ritance: now the regular denominator of the 
lots would be ¢we/ve, but it is raifed to_ fifteen; 
and fince e/gAt parcels cannot be diftributed 
equally among /x daughters, the meca/ure of fix, 
or three, is multiplied by fifteen; fo that of 
forty-five lots mime may go to the hufband, twelve 
to the parents, and ¢wenty-four to the daughters, 
in exact proportion to their firft diftributive 
fhares. 

It will be very eafy to apply the remaining 
rules to all the other examples given by SIRA- 


y’uppin* ; but fince, in the two laft cafes, 
which are not likely to oc_ur, the inheritance 
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muft be divided into 4320 and so4o parcels, 
the calculation, after the draéian mode, in 
words at length, would be infufferably tedious, 
and the reader may make it in figures with 
little or no trouble. The latter of thofe two 
cafes * is, however, fubjoined; becaufe it will 
fully explain the fection, in which no examples 


are given. Saap leaves two wives, fix female 
anceftors, capable of inheriting together, fen 
daughters, and /even paternal uncles, whofe 
fhares of twenty-four (the root, as they call it, of 
this cafe) are three, four, fixteen, and one; for 
the uncles can only take what the others leave. 
Now by obferving the primes and meafures, and 
working according to the rule, we come to 210, 
which muft be multiplied by ¢wenty-four, and 
the product gives the {malleft number of par- 
cels, into which Saap’s eftate can be duly di- 
vided: the produéts of that multiplicand (210) 
by 3, 4, 16, give 630, 840, 3360, which are 
the allotments of the wives, female anceftors, and 
daughters; and the allotment of each fharer ap- 
pears at once from the following proportions : 
Persons. = First Shares. MULTIPLICAND. SHARES OF EACH, 
a 8 28 2% wis : $31. 
6 : 4 :: 210 : 140. 
100: 6-160 tt) 20 336. 
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The laft act of the Mu/elman judge is to make 
an actual divifion of the ftate*; and we will 
fuppofe that Laria, in the cafe anfwered by 
by Ausas, had left ZarineB and Asia, two 
fifters of the whole blood, with Amru, her 
hufband, and Hinpa, her mother; and that 
her property amounted only to fwenty-five 
gold mobrs: now the root of the cafe is in- 
creafed, as we have feen, from fx to eight, 
which is prime to twenty-five; and the pro- 
ducts of ‘wo, the fhare of each fifter, of three, 
the fhare of the hufband, and of ene, the fhare 
of the mother, multiplied by the number of 
gold mobrs, are 50, 75, and 25, which, divided. 
by eght, give the following fhares: to each 
fifter, 6 mohrs, 4 rupees; to AMRU, Om. O7F.; 
to Hinpa, 3. 27r. Had Laiva’s eftate 
been fifty gold mors, the diftribution would 
have been thus: 

M. 
ZAINEB, ». . « «© 12, 
IBLA, 5 © «= w F2;5 
AMRU, % & & « FS, “12; 
Hinpa, . . . . 6, 4 


Soe ea 


- It feems needlefs to give examples of the 
fimple rules for aicertaining the dividends of 
each c/a/s; but the paflage concerning creditors, 
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at the clofe of the chapter, is made obfcure by 
extreme brevity, and requires a fhort illuftra- 
tion. Suppofe the affets of AMru to be nme 
pieces of gold; his debts, Ave pieces to SAAD, 
and fen to AHMED; here the aggregate of the 
debts, fifteen, is compofit to mime, and their 
meafures are five, and three; fo that, by the rule 
before-mentioned of diftribution among bers, 
AHMED will receive /x, and Saap, three 
pieces ; but, had the debtor left thirteen, which 
would have been prime to the amount of both 
debts, then fifteen, ftanding in the place of the 
verification, as they call it, mult be the devifor 
of the feveral products, arifing from the mul- 
tiplication of fen and _/fve into thirteen, and the 
quotients 8} and 4; will be the refpective divi- 
dends of Aumep and Saap. 

The practice of /ubtradction* arofe from the 
cafe of ABpuR’RAHMAN and his four wives, 
decided in the reign of OTHMAN ; and the fec- 
tion concerning it will be made clear by a fuller 
explanation of the example in the text. We 
have feen, that the widower is entitled to a 
moiety, the mother to a ¢4ird, and the uncle, to 
the refidue ; fo that, if Lara’s eftate be divided 
into fx parcels, the diftribution may be made 
without a fraction: but if the widower agree to 
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keep the mabr, or nuptial prefent to his wife, 
which he had never actually paid, inftead of his 
three fixths of the whole, the remainder, after 
deducting the mahr, muft be divided into ¢hree 
parts, of which the mother will have two, and 
the uncle one. So, if the mother agree to take 
a jewel, or other {pecifick thing, in lieu of her 
two fixths; or the uncle, a flave or a carriage, in 
the place of his f/x) part, the remainder, which 
would be four parts in the firft cafe, and_five in 
the fecond, muft go to the other claimants in 
proportion to their fhares. Again; if AMRuU 


leave his mother FaTrima, two fifters by the 
fame mother, Latira and Sota, and the fon 


of a paternal uncle, S—Lim; here alfo the in- 
heritance muft be divided, by the rule, into jx 
parts: now, if the deceated left a female flave 
and thirty gold mors, and, if So.ma confented 
to keep the flave inftead of her legal fhare, or a 
fixth, the remainder of the property muft then 
be divided into five parcels, fix gold mors in 


each, of which Farima and Larifa muft 


receive each one parcel, and SELIM, the ¢Aree 

parcels, which remain. It is obvious, that, if 

the firft calculation were made, in the preceding 

cafes, on a fuppofition, thai the taker of the 

fpecifick thing was dead or incapable of inhe- 

riting, there would be either a defec? or an ez 
VOL, VI. x 
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cefs in fome of the allotments to the other 
claimants. 

There is no difficulty in the chapter on the 
_return®, except what arifes from the Aradick 
idiom, to which the reader is probably by this 
time habituated; but it is neceffary to remark, 
that, although, by the letter of the Koran and 
the ftrict rules of law, no return can be made 
to the widower or widow, yet an equitable prac- 
tice has prevailed, in modern times, of returz- 
ing to them on failure of fharers by blood and of 
diftant kindred. The laft cafe in the chapter can 
rarely occur; and the refult of the calculation 
(which fills ten pages in the Perfian work of 
Maulavi Kasim) is, that, of 1440 parcels, the 
four widows take (36 X 5 =) 180; the mune 
daughters (36X28=) 1008; and the fx female 
anceftors (36%7=) 252; fothat 45 parts go to 
each «widow, 112 to each daughter, and 42 to 
each female anceftor. 

The rights of the paternal grandfather have 
been more difputed than any other point of 
Arabian law; no fewer than feventy contra- 
dictory decifions having been made concerning 
them in the reign of Omar; but the difpute is 
now fettled among the Sunnis according to the 


opinion of Agu Hanira; and the chapter on 
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divifion feems to have been inferted merely from 
refpect to ABu Yusur and MunAMMED, who 
diffented on this point from their nsafter *: it 
is one of the cleareft chapters in the Sirajiyyab, 
and will be ufeful to us, if the queftion fhould 
arife in a family of S4zzhs, who follow, no 
doubt, the opinions of Att and Zaip. The 
cafe called acdartyya, which was decided by the 
fon of THasit, and has acquired fuch celebrity 
in Irak, that it is diftinguifhed among the law- 
yers of that country by the epithet of a/gharra, 
or the /uminous, is a perfpicuous example of the 
erandfather’s divifion in a double ratio with the 
fifter: the conjecture, formerly hazarded by 
myfelf, that it was named acdariyya, becaufe 
the rules of inheritance are diflurbed by it in 
favour of the grandfather, had occurred, I fee, 
to fome /rabs, and is mentioned by SHARIF 
without difapprobation. 

It will be neceffary to illuftrate by examples 
the chapter on /uccefion to vefted hereditary in- 
terefts T: and, firft, we may fuppofe, that Zaip 
had two wives, named Zarnes and LaTiFa, 
and that ZAmNeEB died poffeffed of feparate pro- 
perty, leaving her hufband, her mother ZunRa, 
and Hinpa, her daughter by her former huf- 
band: now the legal fhares, in order as the 
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fharers are named, would be a fourth, a fxth, 
and a moiety; fo that regularly the eftate fhould 
be divided into ‘we/ve parts, but it is here di- 
vided into faur, becaufe there muft be a return 
to ZuuRA and Hinpa, in the proportion of 
their hares, that is as oxe to ¢4ree; but, when 
ZaiD has taken his fourth, the three fourths, 
which remain, cannot be diftributed in that pro- 
portion; and, fince three and four are prime to 
each other, we therefore multiply four, confi- 
dered as the number of perfons entitled to a re- 
turn, into four, the denominator of the huf- 
band's fbare, and the fquare number an{wers 
the purpofe of integral diftribution ; for of /x- 
teen parcels ZAID will be entitled to four, Zuu- 
RA to three, and HINDA to nine. 

Suppofe next, that Zaip himfelf dies, before 
any diftribution aQually made, leaving only 
LATIFA before-mentioned, his mother Basra, 


and his father Arp: here four parts of the 
former inheritance having vefted in him, the 
diftribution is eafy; ove part going to LATIFA, 
as her fourth, one alfo to Basira, as her third 
of the refidue, and {279 parts to ABED; in exa@ 
proportion to their feveral claims on his own 
eftate. | 

Thirdly, fuppo‘e Hinpa to die befere any 
actual diftribution, Icaving the before-named 
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ZuuHRA, her grandmother, ZuBarDA her 
daughter, and two fons, HaTir and BASHAR: 
now fhe had a veffed intereft in nine parts out of 
the /xteen, and, her own eftate being divifible 
into /x parts, we obferve, that we and fix are 
compofit to each other, or agree, as the Arabian 
phrafe is, in @ third; fo that a third of fix, or 
fwo, muft be multiplied into /xteer, and the 
produdt thirty-two will be the denominator 
for both cafes; for of thirty-two parts nine will 
veft in Zuura (fix as mother to ZAINEB, 
and ¢éree as grandmother to HinpA), ¢we/ve in 
the two fons, t47ee in ZUBAIDA, and eght in 
ZAin's reprefentatives; fince, to afcertain the 
fhare of each individual, the juft-mentioned 
fhares out of /fxteen muft be multiplied by two, 
and thofe out of jx, by ¢hree, which is here 
called the meafure of Hinpa’s vefted intereft. 
Let us fourthly fuppofe, that Zuura alfo 
dies before any diftribution, leaving her huf- 


A Os 
band Caas, and two brothers Cais and 


Tarir. Now her own eftate is arranged by 
four, the hufband taking a morety, and each of 
the refiduaries one fourth; but four and nie are 
prime to each other; and four, therefore, mul- 
tiplied by ¢hirty-two, produces an bundred and 
twenty-eight, the denominator of both cafes : 
we muft then multiply by four the fhares out of 
thirty-two, and by nine the fhares out of four, 
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and the products will be lots of the feveral 


claimants ; e/gdt parcels going to LATIFA, /ix- 
teen to ABip, exght to BasirA, forty-eight in 
moieties to Hatir and BASHAR, fwelve to ZU- 
BAIDA, eighteen to Caan, and ezghteen in 
moieties to CALiB and Tarir. 

We need only add, that, although the con- 
clufion of the chapter before us be obfcured by 
its extreme concifenefs, yet it plainly means, 
that, “when any number of heirs die fuc- 
“ ceffively before the diftribution, if the /hares 
‘‘vefied in the laft deceafed do not quadrate 
“ with the arrangement of his own eftate, we 
* muft confider all thofe, who died hefore him, 
“as one deceased heir, and himitelf as the fecond, 
“and then work by the preceding rules ;” to 
give more examples would be very eafy, but 
the reader would find them infupportably tc- 
dious. 

All controverfies on the claims of the. mext of 
kin, who are neither fharers nor refidvarivs, are 
now at an end*; for it feems to be fettled, that 
they fucceed according to the order prefcribed 
in our text. 


I. On the f/? clafs of diftant kindred the 
doctrine of Apu Yusvur has far more himplicity 
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than that of MuHAMMED, in which there is an 
appearance of intricacy ; but an attentive reader 
will find no difficulty in the cafe reduced to the 
form of a table, in which the loweft of the 
fix ranks are fuppofed to be the claimants of 


AMRv’s eftate*: he will fee, that Apu Yusur 
would divide that eftate into fifteen parts, giving 
one to each of the female, and favo, by the rule 
in the Koran, to each of the male, defcendants ; 
but that Muu amMMen would arrange it in /xty 
parcels, twenty-four of which would go to the 
reprefentatives of the three fons, and thirty-Ax 
to thofe of the zze daughters; due regard be- 
ing paid to the doudle porticn of the male de- 
fcendants, fo as to bring the fhares of the twelve 
claimants to the following order from the left 
hand, twelve, eight, four; nine, three, fix; fix, 
two, four; three, two, one. The correctnefs of 
this method has, it feems, obtained it a prefer- 


ence over that of Asu Yusur, whofe practice, 
however, is followed, on account of its facility, 
in Bokhdra and fome other places; although of 
the two different traditions from Apu Hanira, 
that reported by MuHaMMeED be the more 
publickly known and the more generally be- 


heved. | 
The reader would be unneceflarily fatigued, 
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if we were to exhibit every ftep of the arithme- 
tical procefs, by which the éftate of Amru mutt 
be diftributed, according to the opinion of Mu- 
HAMMED, between his great grandfon by fe- 
males only, and his two great granddaughters, 
who have the advantage of a male in the line 
of defcent *; nor does the fection concerning 
the difference of fides require elucidation. 

II. On the fecond clafs, or the grandfathers 
and grandmothers, who are excluded from /bares, 
we need only fum up the doétrine of our au- 


thor in the words of SHarir :—* The degrees 
‘in this cafe are either equal or unequal ; if 
‘© unequal, the nearer is preferred ; if egua/, the 
“ preference is given to the perfon claiming 
“ through a fharer; if there be an equality in 
*“ that refpect, the /izes muft be the fame or dif- 
“ferent; if different, the diftribution muft be 
‘‘ made in thirds, the paternal fide having a 
“ double allotment ; if the fame, the fexes of the 
“ roots, or anceftors, muft agree, or not; if 
“‘ they agree, the eftate muft be diftributed ac- 
“cording to the perfons of the édranches, or 
claimants; if not, according to the frft rank 
“ that differs, as in the preceding clafs t.” 

III. There feems no difficulty in the chap- 
tert on the third clafs of diftant kindred ; but 
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it muft be remarked, that although the brothers 
and fifters by the fame mother only take equally, 
according to the Kordn, without any diftingtion 
of fex, yet that exception to the general rule by 
no means extends to the 7fue of fuch brochiers 
and fifters, 

IV. Although the claims of uncles and aunts, 
in three cafes, be clearly explained in the text *, 
yet it may not be improper to fubjoin an ex- 
ample from the commentary of Maulavi Ka- 
stmM, which the following pedigree will make 
more intelligible than his dry fate of the cafe; 


HinDA—AmMRU—Sy/ma (—Sunart)—Umag 





LEBID Zaineh Azza BEcR 
ee 
ZAID, 


AmRuv, having had by Hinpa a fon, named 
Lesip, married Sutma, by whom he had a 
daughter, named ZAINEB: after AmRu’s death, 
SuULMA married SUHAIL, to whom fhe pro- 
duced Azza, and after his death, fhe married 
Umar, by whom fhe became the mother of 
Becr: now Zarp was the fon of Legip and 
Azza; and he died, leaving no heirs but 


» 
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Brcr the brother, by the fame mother, of his 
mother Azza, and ZAINEB, who was his pa- 
ternal aunt by the fame father Amru, and his 
maternal aunt by the fame msther Suuma. In 
this cafe, the property of Zar1p muft be divided 
into me parcels, of which the paternal aunt 
will have two thirds; and the remaining shird 
will go to the maternal uncle and aunt in the 
ratio of ¢wo to one; fo that ZAINEB, in hier 
two chara¢ters, will be entitled to fever ninths. 
There feems no neceflity to expatiate on the 
children of uncles and aunts, or on the coufns, 
as we fhould call them, in difierent degrees * ; 
becaufe the text will be fufficiently perfpicuous 
to thofe, who perfectly underftand the preced- 
ing fections: but, fince a curious caic is put by 
SHAriF, I am unwilling to fupprefs it; elpe- 
cially as it will throw light on the whole fubject 
before us. The father of Amru had a brother, 


Zap, and two fifters, ZAINEB and AAISHA, 
by the fame father only: his wether alfo had a 


brother, Hareru, and two fifters by the fame 
father, named Hinpa and Asima: firft, his 
father and mother died; then, all his uzc/s and 
aunts, leaving the following iffue: Zarp left 
two daughter's daughters, who were alfo the 
daughters of ZAINEB’s fons; AisHa, two fons 
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of her daughter; Harets, two daughter’s 
fons, who were alfo the fons of the fon of H1n- 
pA; and As:mMa, two daughter’s daughters ; 
as in tiiis pedigree : | 


“at. ZGarnes. Aa isha. Ha’rerTH. Hinpa. AsIMA. 








D. 5. D. D. 5. D. 
D. D. 5, 9. S. 8. D.D. 


Amreu himf{elf afterwards died, with no heirs | 
but the grandchildren of his uncles and aunts: 
In this cafe Apu YusuF would have divided 
the inheritance into thirty parts; twenty for the 
paternal fide; that is, fve for each of the fons, 
and as many for each of the daughters, who 
have a double relation ; and fen for the maternal 
fide, or four for cach of the fons, who are dou- 
bly related, and ene foreach of the daughters : 
but MowamMepb, having divided Amrv’s 
eftate into ¢/mrty-fx allotments, would have 
piven fwenty-four to the paternal, and ¢we/ve 
to the maternal fide; that is, Ax to each of 
Zaip'’s granddaughters, as fuch, and four to 
each of thefn, as granddaughters of ZAINEB ; 
two to each of AaisHa’s grandfons; three to 


each grandfon of Haritu, as fuch; and two 
more to each of them, as grandfons of Hinpa; 
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while one thirty-fixth part would have gone to 
each of Asima’s female defcendants. The rea- 
fon of thefe different diftributions will appear 
from what has preceded; but the arithmetical 
proceffes would fill many pages, and would be 
thought, I am perfuaded, unneceflarily prolix. 

On the chapter concerning hermaphrodites *, 
I fhall make no particular obfervation; fince 
monftrous births are, I truft, extremely rare in 
all countries, and the fubyject 1s too fhocking to 
be difcuffed without actual neceflity ; nor will 
it anfwer, I imagine, any uleful purpofe to re- 
late the old Araéian ftories, and ftrange opi- 
nions of fome lawyers, concerning the longeft 
poffible time of geflationy; which its now 
limited, on the authority of AaisHa, onc of 
MouAMMED'S wives, to two years; and, though 
the Mufelmans have traditionary accounts of 
three, four, or even five children produced at 
one birth, yet the practice, we find, 1s to re- 
ferve the fhare of ove fon; or that of one daugh- 
ter, if, on fuppofition of her birth, the fum 
referved would be larger}. The practice of 
réfervation for the unborn child is well explain- 
ed by the cafe in the text, to which we may 
now proceed, fince the reft of the chapter needs 
no illuftration ; unlefs it be neceffary to inform 
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the reader, that a widow ought by law to ab- 
ftain for a certain time after her hufband’s 
death, from the careffes of any other man ; and, 
if fhe freely confefs that fhe has not abftained, 
it cannot be certain, that her hufband was the 
father of a child born more than fix months 
after his death. Let us then fuppofe AmRu to 
die, leaving a daughter ZAINEB, his mother 
AsuMaA, his father Lesip, and his wife Hin- 
DA enfeint*. So that, if a male child be born, 
Amru’s eftate ought regularly to be divided 
into twenty-four parts, but, on the birth of a 
female, into fwenty-feven; becaufe, tn the firft 
cafe, the /hares are an eighth, for the widow, 
and a /ixth for each of the parents; but, in the 
fecond, befides the fhares juft mentioned, the 
daughters would have fwo-/hirds between them, 
and it would be the cafe of Mimberiyyat. Now 
three is the common meafure of twenty-four and 
twenty-feven, and the feveral meafures of thofe 
numbers are eght and nine, either of which, 
multiplied into the other w4o/e number, gives 
two Aundred and fixteen for the produ@; and 
that, according to what has preceded, is the 
number of fhares into which the inheritance 
muft be actually divided. In the firft cafe 
Hinpa would have twe-ty-feven fhares; Lepin 
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and Asuma, each thirty-fix; the pofthumous 
fon feventy-erght, and ZAINEB, his fifter, ¢4:rty- 
nine; but, in the fecond, the widow would 
have ‘twenty-four; and each of the parents, 
thirty-two; while the pofthumous daughter and 
her fifter would divide the remainder between 
them, each taking /xty-/our fhares. Should 
Jour pofthumous fons be born, ee fhares 
would go to the widow and both* parents ; while 
the remainder would be divided among the 
children by the rule before mentioned, ZAINEB 
receiving fhirteen parts, and each of her bro- 
thers ¢wenty-/ix; but, in the cafe of a mifcar- 
riage, the daughter would be entitled to a hun- 
dred and cight parts, or a moiety of the whole 
eftate, and the ne parts remaining would go to 
Lenip as refiduary heir. 

The time, at which an abfent perfon 1s , pre- 
fumed in law to be dead, has varied, we fee, in 
different ages*; but the modern practice I under- 
ftand to be this: if Zarp has been fo long ab- 
fent, that no man can tell whether he be dead 
or alive, and if feventy years have elapfed from 
the day of his birth, he is prefumed to be dead, 
as to bis own property, from the end of that 
term, but, as to his hereditary claims on the 
property of another, from the day of his abfence; 
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fo that, in the firft cafe, no perfon, dying within 
the feventy years, could have inherited any part 
of his eftate; nor, in the fecond, could he inherit 
from any one, who died after the day, when he 
firft was miffed. Though the arrangement of an 
inheritance, on which an abfent perfon may have 
a claim, be fufficiently clear from what has juft 
preceded, yet a feigned cafe in illuftration of it 
will not, perhaps, be thought wholly fuperflu- 
ous. If Hinpa then die at Murfbedabad, leav- 
ing AMRU her hufband, with two fifters of the 
whole blood, Na’prraandSaci’na, all refiding 
in that city, and a whole brother Zap, who 
has long been abfent and unheard of, we muft 
confider what effect his life or his death would 
have on the inheritance: if he be dead, Amru 
muft have a morely of the eftate, and the fifters 
two thirds between them; and,.if he be living, 
the widower will ftill have a right to his half, 
but ZArp will take twice as much as either of 
the fifters. Now, on the firft fuppofition, the af- 
fets of Hinpa muft be divided, as we have 
fhown, into feven thares, of which AMRu muft 
have three, and each of the fifters, ‘wo; but, on 
the fecond, into e/ght parts, four of which go 
*to the hufband, and ‘wo to the brother, while 
Naprira and Saci'Na can only have one a 
piece; fo that the widower has an intereft in 
fuppofing Zarb alive, and the fifters, in fup- 
pofing him dead: fifty-/iz, therefore, or the 
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product of feven and eight, which are prime to 
one another, is the number of fhares, into whichi 
the eftate muft be divided ; twenty-four of them 
being delivered to Amru, and feven to each of 
the females, as the leaft fhares to which they can 
in either event be feverally entitled; if Zarp 
then return to the city, four fhares more go to 
Amru, and fourteen are the right of the bro- 
ther; but, if his death be proved, or prefumed 
by lapfe of time, the eighteen referved fhares 
muft be divided equally between SacrNa and 
Na’'piRA4, to complete their two fevenths, which 
the law gives, in that cafe, to each of them. 
The Perfian commentator has added three cafes, 
in one of which the two firft divifors of the af- 
fets are compofit to each other; but the opera- 
tion in all of them is too ealy to require an ex- 
ample. 

In the fe€tions concerning apoftates and pri- 
foners of war*, there feems to be no obfcurity; 
but it is proper to add, that, as the law is now 
fettled, the heirs of an apoftate, who were in 
being at the time of his death, are entitled to 
their legal fhares, whether they were born be- 
fore or after his apoftafy ; though a hufband or 
wife cannot fucceed to an apoftate, becaufe a 
change of religion is an immediate diffolution of 
the marriage. 
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Wé are now come to the concluding fection, 
which cannot be better illuftrated than by two 
feigned cafes from the Perfian and Arabian com- 
ments. 1. ZAipD and his daughter ABLaA were 
at fea in the fame fhip, together with BasHar, 
his brother’s fon, and his great nephew AMRU, 
fon of Basar: the fhip was loft, and all, 
who were in it, perifhed; fo that which of 
them firft died, could. never be clearly afcer- 
tained. Now Amru left behind him a wife 
and a daughter; and ABLA had an only fon: 
in this cafe, by the opinion of Agu HaNIFAH 
and his followers, the four drowned perfons 
are fuppofed to have perifhed in the fame in- 
ftant, and their feveral eftates go to their fur- 
viving heirs refpetively, according to the rules, 
which have been already explained ; but by one 
of two traditions from Att, the affets of ZAr1p- 
being equally divided, and AxBxLa being fup- 
pofed to have outlived her father, the fon takes 
one moiety in her right, while the other moiety 
is conceived at firft to have vefted in Basuar, 
and then in AmMru, between whofe widow and 
daughter it is diftributable according to law. 
2. Ka‘sim and his younger half-brother Hasan 
were drowned in the fame boat, each leaving a 
mother, a daughter, and a patron, by whom each 
of them had been manumitted: then, if each of 
them lit ninety pieces of gold on fhore, the pra- 
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perty of each muft be feverally diftributed, ac- 
cording to the HANIFEANS; the daughter of 
each taking half, or forty-five pieces; the mother 
a fizth, or fifteen, and the manumittor, as refi- 
duary, the ¢hirty pieces which remain; but ac- 
cording to Aur, the younger brother Hasan be- 
ing firft confidered as the furvivor, that refidue 
vefts in him, and is then diftributed, in the juft 
mentioned ratio; balf of it, or fifteen, going to 
his daughter ; a /ixtb, or five pieces, to his mo- 
ther; and zen, the refidue, to his patron; next, 
Ka’s1m being fuppofed to have furvived, the 
fame rule is applied to him; fo that the daughter 
of each takes on the whole /txty; the mother, 
twenty ; and the manumittor, fen pieces of gold, 
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THE LAW OF BAILMENTS. 
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HAVING lately had occafion to examine with 
fome attention the nature and properties of 
that contract, which lawyers call BAILMENT, 
or, A delivery of goods on a condition, expreffed 
or implied, that they fhall be reftored by the bailee 
to the bailor, or according to bis direétions, as 
foon as the purpofe, for which they were bailed, 
Jball be anfwered, 1 could not but obferve with — 
furprife, that a title in our ENGL isu law, which 
feems the moft generally interefting, fhould be 
the leaft generally underftood, and the leaft pre- 
cifely afcertained. Hundreds and thoufands of 
men pafs through life, without knowing, or 
caring to know, any of the numberlefs nice. 
ties, which attend our abftrufe, though elegant, 
fyftem of real property, and without being at 
all acquainted with that exquifite logiek, on 
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which our rules of fpecial pleading are founded; 
but there 1s hardly a man of any age or ftation, 
who does not every week and almoft every day 
contract the obligations or acquire the rights of a 
birer or a letter to bire, ofa borrower or a lender, 
of a depofitary or a perfon depofiting, of a commi/- 
fioner or an employer, of a receiver or a giver, 
in pledge; and what can be more abfurd, as 
well as more dangerous, than frequently to be 
bound by duties, without knowing the nature 
or extent of them, and to enjoy rights, of which 
we have no juft idea? Nor muft it ever be for- 
gotten, that the contraéts above-mentioned are 
among the principal fprings and wheels of civil 
fociety; that, if a want of mutual confidence, 
or any other caufe, were to weaken them or 
obftru@ their motion, the whole machine would 
inftantly be difordered or broken to pieces: pre- 
ferve them, and various accidents may {till de- 
prive men of happinefs; but deftroy them, and 
the whole {pecies muft infallibly be miferable. 
It feems therefore aftonifhing, that fo important 
a branch of jurifprudence fhould have been fo 
long and fo firangely unfettled in a great com- 
"mercial country; and that, from the reign of 
‘ELIZABETH to the reign of ANNE, the doétrine 
of bailments fhould have produced more con- 
etradictions and confufion, more diverfity of opi- 
‘nion and inconfiftency of argument, than any 
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ether part, perhaps, of juridical learning; at 
leaft, than any other part equally fimple. — 

Such being the cafe, I could not help imagin- 
ing, that a fhort and perfpicuous difcuffion of 
this title, an expofition of all our ancient and 
modern decifions concerning it, an attempt to 
reconcile judgments apparently difcordant, and to 
illuftrate our laws by a comparifon of them with 
thofe of other nations, together with an invefti- 
gation of their true {pirit and reafon, would not 
be wholly unacceptable to the ftudent of Englifh 
law; efpecially as our excellent BLacksToneE, 
who of all men was beft able to throw the clear. 
eft light on this, as on every other, fubject, has 
comprifed the whole doctrine in three para- 
graphs, which, without affe@ting the merit of his 
incomparable work, we may {fafely pronounce 
the leaft fatisfaCtory part of it; for he reprefents 
lending and letting to bire, which are bailments 
by his own definition, as contracts of a diflinét 
fpecies; he fays nothing of employment by com- 
miffion; he introduces the doctrine of a difirefs, 
which has an analogy to a pawn, but is not pro- 
perly bailed; and, on the great queftion of re- 
Jponfibility for neglect, he {peaks fo loofely and 
indeterminately, that no fixed ideas can be col- 
leGed from his words*. His commentaries are 
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the moftcorreét and beautiful outline, that ever was 
exhibited of any human fcience; but they alone 
will no more form a lawyer, than a general map 
of the world, how accurately and elegantly fo 
ever it may be delineated, will make a geogra- 
pher: if, indeed, all the titles, which he pro- 
feffed only to fketch in elementary difcourfes, 
were filled up with exactnefs and perfpicuity, 
Englifhbmen might hope at length to poflefs a 
digeft of their laws, which would leave but little 
room for controverfy, except in cafes depending 
on their particular circumftances; a work, which 
every lover of humanity and peace muft anxi- 
oufly wifh to fee accomplifhed. The following 
eflay (for it afpires to no higher name) will ex- 
plain my idea of iupplying the omiffions, whe~ 
ther defigned or involuntary, in the Com- 
mentaries on the Laws of ENGLAND. 

I propofe to begin with treating the fubje& 
analytically, and, having traced every part of it 
up to the firft principles of natural reafon, fhall 
proceed /ifforically, to thow with what perfec 
harmony thofe principles are recognifed and efta- 
blifhed by other nations, efpecially the Romans, 
as well as by our Enc1LisH courts, when their 
decifions are properly underftood and clearly 
diftinguifked ; after which I fhall refume /yn- 
thetically the whole learning of bailments, and - 
expound fuch rules, as, in my humble appre- 
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henfion, will prevent any farther perplexity on 
this interefting title, except in cafes very pecu- 
liarly circumftanced. ; 

From the obligation, contamed in the defini- 
tion of bailment, to reftore the thing bailed at a 
certain time, it follows, that the bailee muft keep 
it, and be re/pon/ible to the bailor, if zt be /oft or 
damaged; but, as the bounds of juftice would in 
moft cafes be tranfgrefled, if he were made an- 
fwerable for the lofs of it without bis fault, he 
can only be obliged to keep it with a degree of 
care proportioned to the nature of the bailment; 
and the inveftigation of this degree in every par- 
ticular contract is the problem, which involves 
the principal difficulty. 

_ There are infinite fhades of care or diligence 
from the flighteft momentary thought, or tran- 
fient glance of attention, to the moft vigilant 
anxiety and folicitude; but extremes in this cafe, 
as in moft others, are inapplicable to practice: 
the firft extreme would feldom enable the bailee, 
to perform the condition, and the fecond ought 
not in juftice to be demanded ; {ince it would be 
harfh and abfurd to exact the fame anxious care, 
which the greateft mifer takes of his treafure, 
from every man, who borrows a book or a feal. 
The degrees then of care, for which we are feek- 
ing, mutt lie fomewhere between thefe extremes ; 
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and, by obferving the different manners and: 
characters of men, we may find a certain ftand-. 
ard, which will greatly facilitate our inquiry; 
for, although fome are exceffively carelefs, and 
others exceffively vigilant, and fome through 
life, others only at particular times, yet we 
may perceive, that the generality of rational men 
ufe nearly the fame degree of diligence in the 
condué of their own affairs; and this care, there- 
fore, which every perfon of common prudence and 
capable of governing a family takes of his own 
concerns, is a proper mealure of that, which 
would uniformly be required in performing 
every contract, if there were not ftrong reafons 
for exacting in fome of them a greater, and per- 
‘qmitting in others a lefs, degree of attention. 
Here then we may fix a conftant determinate 
point, on each fide of which there is a {cries con- 
fifting of variable terms tending indefinitely to- 
wards the above-mentioned extremes, in propor- 
tion as the cafe admits of indulgence or demands 
rigour: if the conftru€tton be favourable, a de- 
gree of care lefs than the ftandard will be fuili- 
cient; if rigorous, a degree more will be required ; 
and, in the firft cafe, the meafure will be that 
care, which every man of common Senfe, though 
abfent and inattentive, applies to his own af- 
fairs; in the fecond, the meafure will be that 
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attention, which a man remarkably exaét and 
thoughtful gives to the fecuring of his — 
property. 

The fixed mode or tissues of diligence I 
fhall (for want of an apter epithet) invariably 
call ORDINARY; although that word is equivo- 
cal, and fometimes involves a notion of degra- 
dation, which I mean wholly to exclude; but 
the unvaried ufe of the word in one fenfe will 
prevent the leaft obfcurity. The degrees on 
each fide of the ftandard, being indeterminate, 
need not be diftinguifhed by any precife deno- 
mination: the firft may be called Less, and 
the fecond, MORE, THAN ORDINARY dili- 


re 
Superlatives are exaCtly true in mathematicks ; 


they approach to truth in abftract morality ; but 
in practice and actual life they are commonly 
falfe : they are often, indeed, ufed for mere in- 
tenfives, as the Most diligent for very diligent; 
but this is a rhetorical hgure; and, as rhetorick, 
like her fifter poetry, delights in fiCtion, her lan- 
guage ought never to be adopted in {ober invefti~ 
gations of truth: for this reafon I would reject 
from the prefent inquiry all {uch expreffions as 
the utmoft care, all pojfible, or all imaginable, 
diligence, and the like, which have been the 
caufe of many errors in the code of: ancient 
Rome, whence, as it will foon be demonftrated,,. 
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they have been introduced into our books even 
of high authority. 

Juft in the fame manner, there are infinite 
fhades of default or neglect, from the flighteft 
inattention or momentary abfence of mind to 
the moft reprehenfible fupinenefs and ftupidity: 
thefe are the omiffions of the before-mentioned 
degrees of diligence, and are exactly correfpond- 
ent with them. Thus the omiflion of that 
care, which every prudent man takes of bis own 
property, is the determinate point of negligence, 
on each fide of which is a feries of variable 
modes of default infinitely diminifhing, in pro- 
portion as their oppolite modes of care infinitely 
increafe; for the want of extremely great care is 
an extremely little fault, and the want of the 
flirhteft attention is fo confiderable a fault, 
that it almoft changes its nature, and nearly be- 
comes in theory, as it exactly does in practice, a 
breach of truft and a deviation from common 
honefty. This known, or fixed, point of negli- 
gence is therefore a mean between fraud and 
accident; and, as the increafing feries con- 
tinually approaches to the firft extreme, without 
ever becoming precifely equal to it, until the laft 
term melts into it or vanifhes, fo the decreafing 
feries continually approximates to the fecond ex- 
treme, and at length becomes nearer to it than 
any aflignable difference: but the laft terms be~ 
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ing, as before, excluded, we muft look within 
them for modes applicable to practice; and thefe 
we fhall find to be the omiffiong of fuch care as 
aman of common fenfe, bowever inattentive, and 
of fuch as a very cautious} and vigilant man, re- 
{pectively take of their own pojfeffions. 

The conftant, or fixed, mode of default I like- 
wife call ORDINARY, not meaning by that epi- 
thet to diminifh the culpability of it, but wanting 
a more appofite word, and intending to ufe this 
word uniformly in the fame fenfe: of the two 
variable modes the firft may be called GREATER, 
and the fecond, LEss, THAN ORDINARY, or the 
firft Gross, and the other, sLiGHT neglect. 

It is obvious, that a bailee of common honefty, 
if he alfo have common prudence, would not be 
more negligent than ordinary in keeping the 
thing bailed: fuch negligence (as we before have 
intimated) would be a violation of good faith, 
and a proof of an intention to defraud and injure 
the bailor. 

It is not lefs obvious, though lefs pertinent to 
the fubject, that infinite degrees of fraud may be 
conceived increafing in a feries from the term 
where gro/s néglect ends, to a term, where pofi- 
tive crime begins; as crimes likewife proceed 
gradually from the lighteft to the moft atrocious; 
and, in thefame manner, there are infinite degrees 
of accident from the limit of extremely flight new 
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gle&t to a force irreftftible by any human power, 
Law, as a practical fcience, cannot take notice 
of melting lines, nice difcriminations, and eva< 
nefcent quantities; but 1t does not follow, that 
neglect, deceit, and accident, are to be confidered 
as indivifible points, and that 2o degrees whatever 
on either fide of the ftandard are admiffible in 
legal difquifitions. 

Having difcovered the feveral modes of dili- 
gence, which may juftly be demanded of con- 
tracting parties, let us inquire in what particular 
cafes a bailee is by natural law bound to ufe 
them, or to be anfwerable for the omiffion of 
them. 

When the contract is reciprocally beneficial to 
both parties, the obligation hangs in an even ba- 
lances and there can be no reafon to recede from 
the ftandard: nothing more, therefore, ought in 
that cafe to be required than ordinary diligence, 
and the bailee fhould be refponfible for no more 
than ordinary negle&; but it is very different, 
both in reafon and policy, when one only of the 
contracting parties derives advantage from the 
contract. 

If the bailor only receive benefit or convenience 
from the bailment, it would be hard and unjuft 
to require any particular trouble from the bailee, 
who ought not to be molefted unneceflarily for 
his obliging condu@: if more, therefore, than, 
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good faith were exacted from fuch a perfon, 
that is, if he were to be made an{werable for lefs 
than gro/s neglect, few men after one or two 
examples, would accept goods on fuch terms, 
and focial comfort would be proportionably im- 
paired. 

On the other hand, when the bailee alone is 
benefited or accommodated by his contra@, it 18 
not only reafonable, that he, who receives the 
benefit, fhould bear the burden, but, if he were 
not obliged to be more than ordinarily careful, 
and bound to anfwer even for flight negled, 
few men (for acts of pure generofity and friend-~ 
fhip are not here to be f{uppofed) would part with 
their goods for the mere advantage of another, 
and much convenience would confequently be 
loft in civil fociety. . 

This diftinction is conformable not only to 
natural reafon, but alfo, by.a fair prefumption, 
to the intention of the parties, which conftitutes 
the genuine law of all contracts, when it con- 
travenes no maxim of morals or good govern- 
ment; but, when a different intention is er- 
preffed, the rule (as in devifes) yields to it; and 
a bailee without benefit may, by a f{pecial under- 
taking, make himfelf liable for ordinary, or flight, 
neglect, or even for inevitable accident: hence, as 
an agreement, that a man may fafely be difboneft, is 
repugnant to decency and morality, and, as no 
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man fhall. be prefi‘med to bind himfelf againft 
irrefiftible force, it is a juft rule, that every bailee 
is refponfible for fraud, even though the contrary 
- be ftipulated, but that #0 bailee is refponfible 
for accident, unle/s it be moft exprefsly fo agreed. 

The plain elements of natural law, on the fub- 
ject of refponfibility for neglect, having been 
traced by this fhort analyfis, I come to the fe- 
cond, or Aiforical, part of my eflay; in which 
I thall demonftrate, after a few introduétory re- 
marks, that a perfeét harmony fubfifts on this 
interefting branch of jurifprudence. in the codes 
of nations moft eminent for legal wifdom, par- 
ticularly of the Romans and the ENGLISH. 

Of all known laws the moft ancient and ve- 
nerable are thofe of the Jews; and among the 
Mofaick inftitutions we have fome curious rules 
on the very fubject before us; but, as they are 
not numerous enough to compofe a fyftem, it 
will be fufficient to interweave them as we go 
along, and explain them in their proper places: 
for a fimilar reafon, I fhall fay nothing here of 
the Aitick laws on this title, but fhall pro- 
ceed at once to that nation, by which the wif. 
dom of ATHENS was eclipicd, and her glory 
extinguifhed. 7 

The decifions ofthe old Roman lawyers, col- 
leCted and arranged in the fixth century by the 
erder of Justinian, have been for ages, and in 


fome degree ftill are, in bad odour among En- 
glifbmen: this is an honeft prejudice, and flows 
from a laudable fource; but a prejudice, moft 
certainly, it is, and, like all others, may be carried 
to a culpable excefs. 3 

The conftitution of Roms was. originally ex- 
cellent; but, when it was /etiled, as hiftorians 
write, by AuGUsTUS, or, in truer words, when 
that bafe diffembler and cold-blooded affaffin C. 
Odfavius gave law to millions of honefter, wifer, 
and braver men than himfelf by the help of a 
profligate army and an abandoned fenate, the 
new form of government was in itfelf abfurd and 
unnatural; and the lex regia, which concen- 
trated in the prince all the powers of the {tate 
both executive and legiflative, was a tyrannous 
ordinance, with the name only, not the nature, 
ofa law*; had it even been voluntarily conceded, 
as it wasin truth forcibly extorted, it could not 
have bound the fons of thofe who confented to 
it; for “ a renunciation of perfonal rights, efpe- 
“‘ cially rights of the higheft nature, can have 
““ no operation beyond the per/ons of thofe, who 
“ renounce them.” Yet, iniquitous and odious 
as the fettlement of the conftitution was, UL- 
PIAN only {poke in conformity to it, when he 
faid that “ the will of the prince had the force 
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“of law;” that is, as he afterwards explains 
himfelf, in the Roman empire; for he neither 
mépned, nor could be mad enough to mean, that 
the propofition was juft or true as a general 
maxim. So congenial, however, was this rule 
or fentence, ill underftood and worfe applied, to 
the minds of our early NorMAN kings, that 
fome of them, according to Sir JoHN FoRTESCUE, 
«* were not pleafed with their own laws, but ex- 
‘‘ erted themfelves to introduce the civil laws 
‘of Rome into the government of ENGLAND*;” 
andfohateful was it to our fturdy anceftors, that, if 
Joun of Savispury be credited, “ they burned 
‘< and tore all fuch books of civil and canon law 
“as fell into their handst:” but this was intem- 
perate zeal; and it would have been {fufficient to 
improbate the publick, or conflitutional, maxims 
of the Roman imperial law, as abfurd in them- 
felves as well as inapplicable to our free govern- 
ment, without rejecting the whole fyftem of pri- 
vate jurifprudence as incapable of anfwering 
even the purpofe of illuftration. Many pofttive 
inftitutions of the /iomans are demonitrated by 
FoRTESCUE, with great force, to be far furpafled 
in juftice and fenfe by our own immemorial cuf- 
toms; and the refcripts of SEvVERuS or CARaA- 
CaLLa, which were laws, it feems, at Rome, 


* De Laud, Leg. Angl. c. 33434. — ¢ Seld. én Fort. c. 33. 
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have certainly no kind of authority at Weftmin- 
fter; but, in queftions of rational law, no caufe 
can be afligned, why we fhould not fhorten our 
ewn labour by reforting occafionally to the wif- 
dom of ancient jurifts, many of whom were the 
moft ingenious and fagacious of men. What is 
good fenfe, in one age, muft be good fenfe, all 
circumftances remaining, in another; and pure 
unfophifticated reafon 1s the fame in IrAty and 
in ENGLAND, in the mind ofa PAPINIAN and 
of a BLACKSTONE. 

Without undertaking, therefore, in all in 
ftances, to reconcile NErva with PRocutLus, 
LaBEO with JuLian, and Garus either with 
Cexsus or with himfelf, I fhall proceed to ex- 
hibit a fummary of the Roman law on the fub- 
je& of refpon/rbility for neglect. 

The two great fources, whence all the deci= 
fions of civilians in this matter muft be derived, 
are two laws of U_pran; the firft of which is 
taken from his work on Sabinus, and the fecond 
from his tract on the Edict: of both thefe laws 
I fhall give a verbal tranflation according to my 
apprehention of their obvious meaning, and fhall 
then ftate a very learned and interefting contro- 
- -verfy concerning them, with the principal argu- 
ments on each fide, as far 2s they tend to eluci- 
date the queftion before us. 

‘‘ Somecontracts, faysthe great writeron Sadinus : 
7 2 
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** make the party refponfible for DECEIT ONLY; 
“ fome, for both DECEIT AND NEGLECT. No- 
“thing more than refponfbility for DECEIT US 
— demanded in DEPOSITS and POSSESSION AT 
“ WILL; both DECEIT AND NEGLECT are in- 
“ hibited in COMMISSIONS, LENDING FOR 
“USE, CUSTODY AFTER SALE, TAKING IN 
“ PLEDGE, HIRING; alfoin PORTIONS, GUAR 
‘“ DIANSHIPS, VOLUNTARY woRK: (among 
6 thefe soME require even more than ordinary 
“ DILIGENCE). PARTNERSHIP and UNDI- 
“VIDED PROPERTY make the partner and joint- 
‘* proprietor anfwerable for both DECEIT AND 
‘Ss NEGLIGENCE™*.” 

‘‘In contracts, fays the fame author in his 
“ other work, we are fometimes refponfible for 
‘“ DECEIT ALONE; fometimes, for NEGLECT 
‘‘ arso; for DECEIT ONLY in DEPOSITS; be- 
‘¢ caufe, fince NO BENEFIT accrues to the de- 
‘“‘ pofitary, he can juftly be anfwerable for no 
“more than DECEIT; but, if a REWARD hap- 
‘* pen to be given, then a refponfibility for nE- 
‘“ GLECT ALSO is required; or, if it be agreed 


* Contractiis quidam DoLUM malum DUNTAXaT recipiunt; 
quidam, et DOLUM ET CULPAM. DoLum tantim DEPosITUM 
et PRECARIUM; DOLUM ET CULPAM, MANDATUM, COMMO- 
DATUM, VENDITUM, PIGNORI ACCEPTUM, LOCATUM; item 
DOTISDATIO, TUTELA, NEGOTIA GESTA: (in his QUIDAM et 
DILIGENTIAM). SOCIETAS et RERUM COMMUNIO et DOLUM 


ET CULPAM recipit, D. 50. 17. 23. 
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*¢ at the time of the contradt, that the depofitary 
“‘ fhall anfwer both for NeGLEcT and for AccI- 
“DENT: but, where A BENEFIT accrues to 
‘““ BOTH parties, as In KEEPING A THING 
*‘ SOLD, a8 in HIRING, aS 1n PORTIONS, as in 
‘“ PLEDGES, aS IN PARTNERSHIP, both DE- 
““ CEIT AND NEGLECT make the party liable. 
‘s LENDING FOR USE, indeed, is for the moft 
“‘ part BENEFICIAL to the BORROWER ONLY; 
** and, for this reafon, the better opinion is that 
© of Q. Mucius, who thought, that Hz fhould 
‘“be refponfible not only for NEGLECT, but 
“even for the omiffion of more than ordinary 
© DILIGENCE*.” 

One would fcarce have believed it poffible, 
that there could have been two opinions on laws 
fo perfpicuous and precife, compofed by the fame 
writer, who was indubitably the beft expofitor 


* In contraCtibus interdum DoLUM soLUM, interdum ET 
CULPAM, pra{tamus; DOLUM in DEPOSITO; nam, quia 
NULLA UTILITAS ejus verfatur, apud quem deponitur, me- 
rito DoLus preftatur soLus; nifi forté et MERCEs acceflit, 
tunc enim, ut eft et conftitutum, ET14M CULPa exhibetur ; 
aut, fi hoc ab initio convenit, ut et CULPAM et PERICULUM 
prieftet is, penes quem deponitur: fed, ubi uTRIUSQUE UTI- 
LITAS vertitur, ut 1n EMPTo, ut in LOCATO, ut in DOTE, ut 
IN PIGNORE, ut in SCCIETATE, et DOLUS ET CULPA preftatur. 
CommopaTum autem plerumque soLaM UTILITATEM con- 
tinet ejus, CUL COMMODATUR; et ided verior eft Q. Mucti 
fententia exiftimantis et cuLPam preftandam et DILIGEN- 
Tram. D. 13.6. 5. 2. 
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of his own dodtrine, and apparently written in 
illuftration of each other; the firft comprifing 
the rule, and the fecond containing the reafon of 
it: yet the fingle paflage extraéted from the 
book on Sasrnus has had no fewer than twelve 
particular commentaries in Latin*, one or two 
in Greekt, and fome in the modern languages of 
Europe, befides the general expofitions of that 
important part of the digeft, in which it is pre- 
ferved. Moft of thefe I have perufed with more 
admiration of human fagacity and induftry than 
either folid inftrution or rational entertainment; 
for thefe authors, like the generality of commen- 
tators, treat one another very roughly on very little 
provocation, and have the art rather of clouding 
texts in themfelves clear, than of elucidating 
paffages, which have any obfcurity in the words 
or the fenfe of them. Campanas, indeed, who 
was both a lawyer and a poet, has turned the 
firft law of Ulpian into Latin hexameters; and 
his authority, both in profe and verfe, confirms 
the interpretation, which I have juft given. 
The chief caufes of all this perplexity have 
been, firft, the vague and indiftin@ manner in 
which the old Roman lawyers, even the moft 


* Bocerus, Campanus, D’avezan, Det Rio, Le Conrg, 
Rittersuusius, GipHanivs, J. GoperrRol, and others. 

+ The {cholium on Harmenopulus, 1. 6. tit. de Reg. Jur. 
n, 15. may be confidered as a commentary on this law. 
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eminent, have written on the fubje@; fecondly, 
the loofe and equivocal fenfe of the words pi- 
LIGENTIA and CULPA; laftly and principally, 
the darknefs of the parenthetical claufe 1N HIS 
QUIDAM ET DILIGENTIAM, which has pro- 
_ duced more doubt, as to its true reading and fig- 
nification, than any fentence of equal length in 
any author Greek or ‘Latin. Minute as the 
queftion concerning this claufe may feem, and 
dry as it certainly is, a fhort examination of it 
appears abfolutely neceflary. 

The vulgate editions of the pandects, and the 
manu{cripts, from which they were printed, ex- 
hibit the reading above fet forth; and it has ac- 
cordingly been adopted by Cujas, P. Faner, 
Le Conte, Done tus, and moi others, as giv- 
ing a fenfe both perfpicuous in itfelf and con- 
fiftent with the fecond law; but the FLORENTINE 
copy has quidem, and the copies, from which 
the Ba/filica were tranflated three centuries after 
JUusTINIAN, appear to have contained the fame 
word, fince the Greeks have rendered it by a 
particle of fimilar import. This variation in 
a fingle letter makes a total alteration in the 
whole doGrine of ULpian; for, if it be agreed, 
that diligentia means, by a figure of fpeech, a 
more than ordinary degree of diligence, the com- 
mon reading will imply, conformably with the 
fecond law before cited, that * some of the pre- 


3.44 THE LAW 


“ceding contracts demand that higher degree ;" 
but the Florentine reading will denote, in con~- 
tradiction to it, that “ ALL of them require more 
“ than ordinary exertions.’ 

It is by no means my defign to depreciate the 
authority of the venerable manufcript preferved 
at Florence; for, although few civilians, I be- 
lieve, agree with PoLITIAN, in fuppofing it to 
be one of the originals, which were fent by 
Fuftinian himfelf to the principal towns of 
Italy*, yet it may po/ffibly be the very book, 
which the Emperor Loruarius II. is faid to 
have found at Amalfi about the year 1130, and 
gave to the citizens of Pisa, from whom it was 
taken, near three hundred years after, by the 
Florentines, and has been kept by them with fu- 
perftitious reverence +: be that as it may, the © 
copy deferves the higheft refpect; but, if any 
proof be requifite, that it is zo faultle/s tranf{cript, 
we may obferve, that, in the very law before us, 
accedunt is erroneoufly written for aecidunt; and 
the whole phrafe, indeed, 1n which that word 
occurs, is different from the copy uled by the 
Greek interpreters, and conveys a meaning, as 
Bocerus and others have remarked, not fup- 
portable by any principle or analogy, 


‘* Epift. y 4. Mifcell. cap. 41. See Gravina, lib. i. § 141. 
+ Taurelli, Praf. ad Pand. Florent. 
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This, too, is indifputably clear; that the fen-~ 
tence in bis QUIDEM et diligentiam, is ungram- 
matical, and cannot be conftrued according to the 
interpretation, which fome contend for, What 
verb is underftood? Recipiunt. What noun? 
Contractis. What then becomes of the words in 
his, namely contraétibus, unlefs in fignify among? 
And, in that cafe, the difference between Qui- 
DEM and QuiDAM vanifhes; for the claufe may 
fill import, that “ amonc the preceding con- 
tracts (that is, i soME of them), more than 
‘© ufual diligence is exacted :’” in this fenfe the 
Greek prepofition feems to have been taken by 
the fcholiaft on HARMENOPULUS; and it may 
here be mentioned, that di/igentia, in the nomi- 
native, appears in fome old copies, as the Greeks 
have rendered it; but Accursius, Det Ro, 
and a few others, confider the word as implying 
no more than diligence in general, and diftinguith 
it into various degrees applicable to the feveral 
contracts, which ULP1IAN enumerates. We may 
add, that one or two interpreters thus explain 
the whole fentence, ‘ in his contraétibus qui- 
“dam jurifconfulti et diligentiam requirunt,” 
but this interpretation, if it could be admitted, 
would entirely deftroy the authority of the 
claufe, and imply, that Ulpian was of a dif- 
ferent opinion. As to the laft conjecture, 
that only certain cafes and circumftances are 
meaned by the word QuipamM, it fearce de- 
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ferves to be repeated. On the whole, I ftrongly 
incline to prefer the vulgate reading, efpecially 
as it is not conjectural, but has the authority of 
manu{cripts to fupport it; and the miftake of a 
letter might eafily have been made by a tran- 
fcriber, whom the prefaces, the epigram pre- 
fixed, and other circumftances, prove to have 
been, as Jaurel himfelf admits, a Greek.— 
Whatever, in fhort, be the genuine words of 
this much-controverted claufe, I am perfuaded, 
that it ought by no means to be {trained into an 
inconfiftency with the /ecoud law ; and this has 
been the opinion of wo/ff foreign jurifis from Azo 
and ALcIAT down to Heineccius and Huser; 
who, let their diffenfion be, on other points, 
ever fo great, think alike in diftinguifhing three 
degrees of neglect, which we may term gro/s, 
ordinary, and fugbt, and in demanding refpon- 
fibility for thofe degrees according to the rule 
before expounded. | 

The law then on this head, which prevailed 
in the ancient Roman empire, and fill prevails 
in Germany, Spain, France, Italy, Holland, con- 
ftituting, as it were, a part of the law of nations, 
is in fubftance what follows. 

Grofs neglect, lata culpa, or, as the Roman 
lawyers moft accurately call it, dolo proxima, is 
in practice confidered as equivalent to poLvs, 
or FRAUD, itfelf; and confifts, according to the 
beft interpreters, in the oms/ion of that care, - 
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‘which even inattentive and thoughtlefs men never 
fail to take of their own property: this fault they 
juftly hold a violation of good faith. 

Ordinary neglect, /eurs culpa, is the want of 
that diligence, which the generality of mankind 
ufe in their own concerns; that is, of ordinary 
care. 

Slight negle&t, /evifima culpa, is the omifion 
of that care, which very attentive and vigtlant 
perfons take of their own goods, or, in other 
words, of very exaG diligence. 

Now, in order to afcertain the degree of neg- 
let, for whicha man, who has in his poffeffion 
the goods of another, 1s made refponfible by his 
contract, either expre/s or implied, civilians efta- 
blith ¢4ree principles, which they deduce from 
the law of U/pran on the Edit; and here it 
may be obferved, that they frequently diftinguifh 
this law by the name of S7 ut certo, and the 
other by that of Contractus* ; as many poems 
and hiftories in ancient languages are denomi- 
nated from their zu7¢za/ words. 

_ Firft: In contra¢ts, which are beneficial /olely 
to the owner of the property holden by another, 


* Ort. 5. § 2. £. Commod. and 1. 23. ff. de reg. jur. In« 
ftead of #, which ts a barbarous corruption of the initial let- 
‘ter of ravdéxlas, many write D, for Dige/#, with more clearmefs 
and propriety. 
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no more is demanded of the holder than good 
faith, and he is confequently refponfible for 
nothing lefs than gro/s negle€t: this, therefore, 
is the general rule in DePosirs; but, in regard 
to COMMISSIONS, or, as foreigners call them, 
MANDATES, and the zmplhed contract negotiorum 
geftorum, a certain care is requifite from the 
nature of the thing; and, as good faith itfelf de- 
mands, that fuch care be proportioned to the 
exigence of each particular cafe, the law pre- 
fumes, that the mandatary or commiffioner, and, 
by parity of reafon, the negotiorum geftor, en- 
gaged at the time of contracting to ufe a degree 
of diligence adequate to the performance of the 
work undertaken *. 

Secondly: In contracts reciprocally beneficial 
ta both parties, as in thofe of SALE, HIRING, 
PLEDGING, PARTNERSHIP, and the contract 
implied in JOINT-PROPERTY, fuch care is €X= 
a€ted, as every prudent man commonly takes of 
bis own goods; and, by confequence, the vendor, 
the firer, the faker im pledge, the partner, 
and the co-proprietor, are an{werable for ordinary 
neglect. 

Thirdly: In contraéts, from which a benefit 
accrues only to him, who has the goods in his 


* Spondet diligentiam, fay the Reman lawyers, gerends nego- 


tio parem. : 
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cuftody, asin that of LENDING FOR USE, an 
extraordinary degree of care is demanded; and 
the dorrower is, therefore, refponfible for ght 
negligence. 

This had been the learning generally, and 
almoft unanimoufly, received and taught by the 
doctors of Roman law; and it is very remark- 
able, that even ANTOINE Favre, or Fader, 
who was famed for innovation and paradox, 
who publifhed two ample volumes De Erroribus 
Interpretum, and whom Gravina juftly calls 
the boldeft of expofitors and the keeneft adverfary 
of the pracitfers*, difcovered no error in the 
common interpretation of two celebrated laws, 
which have fo direét and fo powerful an in- 
fluence over focial life, and which he mutt re- 
peatedly have ‘confidered: but the younger 
Goperrol of Geneva, a lawyer confefledly of 
eminent learning, who died about the middle of 
the laftcentury, left behind him a regular com- 
mentary on the law Contradcfus, in which he 
boldly combats the fentiments of all his prede- 
ceffors, and even of the ancient Romans, and 
endeavours to fupport a new fyftem of his 
own. 

He adopts, in the firft place, the Florentine 
reading, of which the ftudent, I hope, has 


* Orig. Jur. Civ. lib. i. § 183. 
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formed. by this time a decided opinion ftorh a 
preceding page of this effay. 

He cenfures the rule comprifed in the law 
5? ut certo as weak and fallacious, yet admits, 
that the rule, which He condemns, had the 
approbation and fupport of Mopéstinus, of 
Pauus, of AFRICANUS, of GaArus, and of the 
great PAPINIAN himfelf; nor does he fatisfac- 
torily prove the fallacioufnefs, to which he ob- 
je€ts, unlefs every rule be fallacious; to which 
there are fome exceptions. He underftands by 
DILIGENTIA that care, which a very attentive 
and vigilant man takes of his own property; 
and he demands this care in a// the eight con- 
tracis, which immediately precede the difputed 
claufe: in the ¢wo, which follow it, he requires 
no more than ordimary diligence. He admits, 
however, the ¢hree degrees of neglect above 
ftated, and ufes the common epithets /evis and 
leviffima ; but, in order to reconcile his fyftem 
with many laws, which evidently oppofe it, be 
afcribes to the old lawyers the wildeft mutability 
of opinion, and 1s even forced to contend, that 
Ucpian himfelf mufl have changed his mind. 

Since his work was not publifhed, I believe, 
in his life-time, there may be reafon to fufpe, 
that he had not completely fettled 47s own mind ; 
and he concludes, indeed, with referring the 
decifion of every cafe on this head to that moft 
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dangerous and moft tremendous power, the di/> 
cretion of the judge*. 

The triple divition of negleéts had alfo been 
highly cenfured by fome lawyers of reputations 
Zastius had very jufily remarked, that negleéts 
differed in degree, but not in /pecies; adding, 
“that he had no objection to ufe the words 
“* fevis and /evifima, merely as terms of practice 
“ adopted in courts, for the more eafy diftinétion 
“‘ between the different degrees of care ex- 
“acted in the performance of different con- 
*‘ tracts+:"’ but DoNnrELLus, in oppofition to 
his mafter Duaren, infitted that /evzs and /evi- 
Ama differed in found only, not in fenfe; and 
attempted to prove his aficrtion triumphantly 
by a regular fyllogifm{; the minor propofition 
of which is raifed on the figurative and inaccu- 
rate manner, in which pofitives are often ufed 
for fuperlatives, and converfely, even by the 
beft of the old Roman lawyers. True it is, that, 
in the law Contraéius, the divifion appears to be 


_ * 6 Ego certé hac in re cenfentibus accedo, vix quidquam 
“* reneralias definiri pofle ; remque hance ad arbitrium judicis, 
** prout res elt, referendam.”’ p. 141. 

t+ Zas. Singul. Refp. \b. 1. cap. 2. 

~ © Quorum definitiones exdem funt, ea inter fe funt 
“eadem; levis autem culpe et /evifime una et eadem dele 
“ nitio eft; utraque igitur cupa eadem.” Comm. Jur. Civ. 
lib. xvi. cap. 7. | 
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two-fold only, poLus and cuLpa; which differ 
in fpecies, when the firft means adfual fraud and 
matice, but in degree merely, when it denotes 
no more than grofs neglec# ; and, in either cafe, 
the fecond branch, being capable of mere and 
defi, may be fubdivided into ordinary astd flight; 
a fubdivifion, which the law S1 ut certo obvioufly 
requires: and thus are both laws perfeétly re- 
conciled. 

We may apply the fame reafoning, chang- . 
ing what fhould be changed, to the triple di- 
—vifion of diligence; for, when good faith is con- 
fidered as implying at leaft the exertion of fight 
attention, the other branch, Care, is fubdivi- 
fible into ordinary and extraordinary; which 
brings us back to the number of degrees already 
eftablifhed both by the analyfis and by autho- 
rity. 

Neverthelefs, a fy{tem, in one part entirely 
new, was broached in the prefent century by an 
advocate in the parliament of Paris, who may, 
probably, be now living, and, poflibly, in that 
profeffional ftation, to which his learning and 
acutene(s juftly entitle him. 1 {peak of M. Le 
Brun, who publifhed, not many years ago, 
an Effay on Refponfibility for Neglect*, which he 


* Effai fur ko PPeftation des Fautes, 4 Paris, chez Saugrain, 
1764. | 


OF BAILMENTS. 333 


had nearly finifhed, before he had feen the com~ 
mentary of Godefroi, and, ‘in all probability, 
without ever being acquainted with the opinion 
of Donelus. — 

This author fharply reproves the trzp/e divi- 
fion of neglects, and feems to difregard the rule 
concerning a benefit arifing to doth, or to one, of 
the contraCting parties; yet he charges Godefrot 
with a want of due clearnefs in his ideas, and 
with a palpable mifinterpretation of feveral 
laws. He reads in his quidem et diligentiam; 
and that with an air of triumph; infinuating, 
that guidam was only an artful conjecture of 
Cujas and Le Conte, for the purpofe of eftablith- 
ing their fyftem; and he fupports Azs own read- 
ing by the authority of the Bastiica ; an autho- 
rity, which, on another occafion, he depreciates. 
He derides the abfurdity of permitting neghgence 
in any contract, and urges, that fuch permu/ffon, 
as he calls it, is againft exprefs law: ‘ now, 
“‘ fays he, where a contract is beneficial to both 
‘“« parties, the doctors permit fight negligence, 
‘‘ which, how flight foever, is {till neghgence, 
*‘and ought always to be inhibited.” He 
warmly contends, that the Roman laws, pro- 
perly underftood, admit only two degrees of di- 
ligence; one, meafured by that, which 2 provi 
dent and-attentive father o a family ules in his 


own concerns; another, by that care, which 
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the individual party, of whom it is required, is 
accuftomed to take of bis own poffeffions; and he, 
very ingenioully, fubftitutes a new rule in the 
place of that, which he rejects; namely, that, 
when the things in queftion are the soe property 
of the perfon, to whom they mufi be reftored, the 
holder of them ts obliged to keep them with the 
juft degree of diligence; whence he decides, that 
a borrower and a birer are refponfible for precifely 
the fame negle@ ; that a vendor, who retains for 
a time the cuftody of the goods fold, is under the 
fame obligation, in ref{pect of care, with a man, 
who undertakes to manage the affairs of another, 
either zvthout his requeft, as a negotiorum geftor, 
or witb it, as a mandatary: “ but, lays he, when 
‘« the things are the JOINT property of the parties 
“ contracting, no higher diligence can be required 
“than the fecond degree, or that, which the 
“¢ ating party commonly ufes in bis own affairs ; 
‘« and it is fufficient, if be kecp them, as be keeps 
“ fisouwn.” This he conceives to be the dif- 
tinction between the egh/ contracts, which pre~ 
cede, and the two, which follow, the words in 
his quidem et diligentiam. 

Throughout his work he difplays no fmall 
fagacity and crudition, but {peaks with too much 
confidence of his own decifions, and with too 
much afperity or contempt of all other inter- 
_.preters from Barro tus to VINNIUs. 
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At the time when this author wrote, the 
learned M. Poruier was compofing fome of 
his admirable treatifes on all the different fpecies 
of exprefs, or implied, contraé's; and here I 
feize with pleafure an opportunity of recom- 
mending thofe treatifes to the Englifb lawyer, 
exhorting him to read them again and again ; 
for, if his great mafter LITTLETON has given 
him,-as it muft be prefumed, a tafte for lumi- 
nous a method, appofite examples, and a clear 
manly ftyle, in which nothing is redundant, no- 
thing deficient, he will furely be delighted with 
works, in which all thofe advantages are com- 
bined, and the greateft portion of which is law 
at Weftminfter as wellas at Orleans*: for my own 
part, I am fo charmed with them, that, if my 
undiffembled fondnefs for the ftudy of jurifpru- 
dence were never to produce any greater benefit 
to the publick, than barely the introdudtion of 
POTHIER to the acquaintance of my country- 
men, I fhould think that I had in fome meafure 
difcharged the debt, which every man, according 
to lord Coxe, owes to bis profeffion. 

To this venerable profeffor and judge, for he 
had fuftained both characters with deferved ap- 
plaufe, LE Brun fent a copy of his little work; 


2 
* Qeuvres de M. Pothier, a V.u.xis, chez DeBuRE: 28 voe- 
lumes in duodecimo, or 6 in quarto. The illuftrious author died 
in 1772. 
AA 2 
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and M. Por Wier honoured it with a fhort, but 
complete, anfwer in the form of a General Ob- 
fervation on bis Treatifes*; declaring, at the 
{ame time, that be wou/d not enter into a literary 
conteft, and apologizing for his fixed adherence 
to the ancient fyftem, which he politely afcribes 
to the natural bias of an old man in favour of opi- 
nions formerly imbibed. This is the fubftance of 
his anfwer : “‘ that he can difcover no kind of ab- 
“ furdity in the ufual divifion of negleé and di- 
“ ligence, nor in the rule, by which different de- 
‘grees of them are applied to different con- 
‘tracts; that to fpeak with ftrict propriety, 
“ negligence is not permitted in any contrad, 
“ but a lefs rigorous confiruéfion prevails in fome 
“than in others; that a hirer, for inftance, is 
‘“‘ not confidered as negligent, when he takes the 
“fame care of the goods hired, which the ge- 
“* nerality of mankind take of their own; that 
‘* the letter to bire, who has his reward, muft be 
“ prefumed to have demanded at firft no higher 
“ degree of diligence, and cannot juftly complain 
of that mattention, which in another cafe might 
** have been culpable; for a lender, who has no 
‘« reward, may fairly exact from the borrower 
“ that extraordinary degree of care, which a very, 


* Itis printed apart, in fourteen pages, at the end of his 
treatife on the Marriage-contrafl. ' 
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‘* attentive perfon of bis age and quality would 
* certainly have taken; that the diligence, which 
“tbe INDIVIDUAL party commonly ufes in bis 
“ own affairs, cannot properly be the object of 
“* judicial inquiry; for every ttuftee, adminiftra- 
‘* tor, partner, or co-proprietor, muft be pre- 
« fumed by the court, auditors, or commiffioners, 
‘‘ before whom an account is taken, ora diftri- 
‘¢ bution or partition made, to ufe in their own 
“concerns fuch diligence, as is commonly ufed 
“‘ by all prudent men; that it is a violation of 
“¢ good faith for any man to take lefs care of an- 
“ other’s property, which has beenintruftedtohim, 
** than of bis own; that, confequently, the author 
‘“‘ of the new fyftem demands no more of a 
“ partner or a joint-owner than of a depojfitary, 
““ who is bound to keep the goods depofited as 
* be keeps bis own; which is direCily repugnant 
“to the indifputable and undifputed fenfe of the 
“law Contractus.” 

I cannot learn whether M. Le Brun ever 
publifhed a reply, but am inclined to believe that 
his fyftem has gained very little ground in 
France, and that the old interpretation continués 
univerfally admitted on the continent both by 
theorifts and practifers. 

Nothing material can be added to PoTHIER’s 
argument, which, in my humble opinion, is un- 
anfwerable; but it may not be wholly ufelefs to 
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fet down a few general remarks on the contro- 
verly: particular obfervations might be multi- 
plied without end. 

The only effential difference between the fy{- 
tems of GopeEFror and Le Brun relates to the 
lwo contracts, which follow the much-difputed 
claufe; for the Swi/s lawyer makes the partrer 
and co-proprietor anfwerable for ordinary negleQ, 
and the French advocate demands no more from 
them than common bonefty: now, in this refpect, 
the error of the fecond fyftem has been proved 
to demonftration; andthe author of it himfelf 
confefles ingenuoufly, that the other part of it 
fails in the article of Marriage-portions™. 

In regard to the divifion of neglect and care 
into three degrees or /wo, the difpute appears to 
be merely verbal; yet, even on this head, Le 
Brun feems to be felf-confuted: he begins with 
engaging to prove “that only fwo degrees of 
‘‘ fault are diftinguifhed by the laws of Itome,” 
and ends with drawing a conclufion, that they 
acknowledge but one degree: now, though this 
might be only a flip, yet the whole tenor of his 
book eftablifhes two modes of diligence, the omi/- 
jions of which are as many neglets; exclufively 
of grofs neglect, which he likewife admits, for 
the culpa leviffima only is that, which he repu- 


* See p. 71. note; and p. 126. 


OF BAILMENTS. ggg 


diates. It is true, that he gives no epithet or 
name to the omiffion of his fecond mode of care; 
and, had he fearched for an epithet, he could 
have found no other than grofs; which would 
have demonftrated the weaknefs of his whole 
fyftem*, 

The difquifition amounts, in fact, to this: from 
the barrennefs or poverty, as LucRETIUs calls 
it, of the Latin language, the fingle word 
CULPA includes, as a generick term, various 
degrees or fhades of fault, which are fometimes 
diftinguifhed by epithets, and fometimes left 
without any diftin@tion; but the Greek, which 
is rich and flexible, has a term expreflive of al- 
moft every fhade, and the tranflators of the law 
Contractus actually ufe the words pzbvu/e and 
a’uéasa, Which are by no means fynonymous, the 
former implying a certain eafinefs of mind or 
remif[nefs of attention, while the fecond imports 
a higher and more culpable degree of negli- 
gencet. This obfervation, indeed, feems to fa- 
vour the fyftem of GopEFro!; but I lay no great 


* See pages 32. 73. 74. 149. | 

+ Bafilica, 2, 3, 23. See Demofth. 3 Phil. Reifke’s edit. 1. 
112. 3. For /eviffima culpa, which occurs but once in the 
whole body of Roman law, paiuwia feems the proper word in 
Greck; and it is actually fo ufed im the Bafilica, 6o. 3. 5. where 
mention is made of the Aquilian law, in qud, fays ULP1an, et 
levifima culpa venit. D. 9. 2. 44 
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ftrefs on the mere words of the tranflation, as I 
cannot perfuade myfelf, that the Greek jurifts un- 
der Basiirus and Leo were perfectly acquainted 
with the niceties and genuine purity of their lan- 
guage; and there are invincible reafons, as, I 
hope, it has been proved, for rejecting all fyftems 
but that, which Porurer has recommended and 
iluftrated. | 

I come now to the laws of our own country, 
in which the fame diftin&tions and the fame 
rules, notwithftanding a few clafhing authorities, 
will be found to prevail; and here I might pro- 
ceed chronologically from the oldeft Year-book or 
Treatife to the lateft adjudged Ca/e; but, as there 
would be a moft unpleafing dryneis in that me- 
thod, J think it better to examine feparately every 
diftin& /pecies of bailment, obferving at the fame 
time, under each head, a kind of hiftorical order. 
It muft have occurred to the reader, that I might 
eafily have taken a wider field, and have extend- 
ed my inquiry to every poflible cafe, in which a 
man poffeffes for a time the goods of another; but 
I chofe to confine myfelf within certain limits, 
left, by grafping at too vaft a fubject, I fhould 
at laft be compelled, as it frequensly happens, by 
accident or want of leifure, to leave the whole 
work unfinifhed: it will be fufficient to remark, 
~ that the rules are in general the fame, by what- 
evér means the goods are legally in the hands of 


OF BAILMENTS. —SE1 


the poffeffor, whether by delivery from the 
owner, which is a proper bailment, or from any 
other perfon, by finding*, or in confequence of 
fome diftinct contraa. | 

Sir Joon Hort, whom every Englifbman 
fhould mention with refpect, and from whom no 
Engl:fb lawyer fhould venture to diffent without 
extreme diflidence, has taken a compreheniive 
view of this whole fubje‘t in his judgment on 
a celebrated cafe, which fhall foon be clied at 
length; but, highly as I venerate his deep learn- 
ing and fingular fagacity, | fhall tind myiclf con- 
ftrained, in fome few inftances, to differ from 
him, and {hall be prefumptuous enough to offer 
a correfion or two in part of the dodtrine, 
which he propounds in the courfe of his argu- 
mentT. 

His divifion of bailments into fiz forts ap- 
pears, in the firft place, a little inaccurate; 
for, in truth, his /i/th fort is no more thana 
branch of his ¢bird, and he might, with equal 
reafon, have added a feventh, fince the fifth is 
capable of another fubdivifion. I acknowledge, 
therefore, but five fpecies of bailment; which I 
fhall now erumerate and define, with all the 


* Dodt. and Stud. dial. 2. ch. 38. Lord Raym. go9. 917. 


See Ow. 141. 1 Leon. 224 1 Cro, 219. Mulgrave and 
Ogden. | 


+ Lord Raym. 912. 


362 THE LAW 


Latin names, one or two of which lord Hort 
has omitted. 1. DEposrTuM, which is a naked 
bailment, without reward, of goods to be kept 
for the bailor. 2. MaNnpDATUM, or commiffion; 
when the mandatary undertakes, without recom- 
pence, to do fome act about the things bailed, or 
fimply to carry them; and hence Sir Henry 
Fincu divides bailment into ftwo forts, to keep, 
and to employ*. 3. ComMmopatTumM, or loan 
forufe; when goods are bailed, without pay, to 
be uwfed for a certain time by the bailee. 4. 
PiGNORI ACCEPTUM; when a thing 1s bailed 
by a debtor to his creditor in pledge, or as a te- 
curity for the debt. 5. Locatum, or hiring, 
which is always for a reward; and this bailment 
is either, 1. locatio rez, by which the hirer gains 
the temporary ule of fhe thing; or, 2. locatio 
operis faciendi, when work and labour, or care 
and pains, are to be performed or beftowed on 
the thing delivered: or, 3. locutiooperis mercium 
vebendarum, when goods are bailed for the pur- 
pofe of being carried from place to place, either 
to‘a publick carrier, or to a private perfon. 

I. The moft ancient cafe, that I can find in 
our books, on the doctrine of Depesits (there 
were others, indeed, a few years earlier, which 
turned on points of pleading), was adjudged in 


* Law, b. 2. ch. 78, 
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the eighth of Edward: II. and is abridged by 
FITZHERBERT*. \t.may be called Bonion’s 
cafe, from the name of the plaintiff, and was, in 
fubftance, this: An action of detinue was 
brought for feals, plate, and jewels, and the de- 
fendant pleaded, “ that the plaintiff had bailed 
“to him a cheft to be kept, which cheft was 
‘“‘ locked; that the bailor himfelf took away the 
‘‘ key, without informing the bailee of the contents; 
‘‘that robbers came in the NIGHT, broke open 
«© the defendant's chamber, and carried off the 
‘‘cheft into the fields, where they forced the 
*¢ lock, and took out the contents; that the defend- 
‘“ ant was robbed at the fame time of his own 
*© goods.” The plaintiff replied, “ that the 
“* jewels were delivered, in a cheft not locked, to 
“ be reftored at the pleafure of the bailor,” and 
on this, it is faid, z/ffue was joined. 

Upon this cafe lord Hort obferves, “ that 
‘‘he cannot fee, whv the bailee fhould not be 
‘* charged with goods im a cheit as well as with 
‘‘ goods out of a cheft; for,” fays he, “ the 
‘* bailee has as little power over them, as to any 
‘‘ benefit that he might have from them, and as 
‘‘ oreat power to defend them in one cafe as 
**in the othert.” The very learned judge was 


* Mayn. Edward II. 275. Fitz. Abr. tt, Detinue, 59. 
+ Lord Raym. 914, 
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diffatisied, we fee, with Sir Eowarp Coxe’s 
reafon, ‘‘ that, when the jewels were locked up 
* in a cheft, the bailee was not, in fa@, trufted 
‘“‘ with them*.” Now there was a diverfity of 
opinion, upon this very point, among the great- 
eft lawyers of Rome; for “ it was a queftion, 
“« whether, if a box fealed up had been depofited, 
““the box only fhould be demanded in the ac- 
“ tion, or fhe clothes, which it contained, fhould 
“ alfo be fpecified ; and Tresarivs infifts, that 
“ the box only, not the particular contents of it, 
«* muft be fued for; unlefs the things were pre- 
‘© vioufly fhewn, and then depofited: but LaBeo 
“‘ afferts,that he, who depofits the box, depofitsthe 
“< contents of it; and ought, therefore, to demand 
“ the clothes themfelves. What then, if the depo- 
“ fitary was ignorant of the contents? It feems to 
“make no great difference, fince he took the 
** charge upon himfeli; and I am of opinion, 
“fays ULPIAN, that, although the box was 
‘* fealed up, yet an adlion may be brought for 
‘¢ what it containedt.” This relates chiefly 
to the form of the libel; but, furely, cafes may 
be put, in which the difference may be very 
material as to the defence. Diamonds, gold, and 
precious trinkets, ought, from their nature, to be 
kept with peculiar care under lock and key: it 


* 4 Rep. 84. t+ D. 16. 2. & 4e. 
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would, therefore, be gro/s negligence in a depo- 
fitary to leave fuch a depofit in an open anti- 
chamber, and ordinary neglect, et leaft, to let 
them remain on his table, where they might 
poflibly tempt his fervants; but no man can 
proportion his care to the zature of things, with- 
out knowing them: perhaps, therefore, it would 
be no more than flight negle, to leave out of a 
drawer a box or cafket, which was neither known, 
nor could juftly be fufpected, to contain diamonds; 
and DomarT, who prefers the opinion of TrRE- 
BATIUs, decides, ‘‘ that, in fuch a cafe, the de- 
‘* pofitary would only be obliged to reftore the 
‘* cafket, as it was delivered, without being re- 
“ (ponfible for the contents of it.” I confefs, 
however, that, anxioufly as I with on all occa- 
fions to fee authorities refpected, and judgment 
holden facred, Bonion’s cafe appears to me 
wholly incomprehenfible; for the defendant, 
inftead of having been gro/sly negligent (which 
alone could have expofed him to an aétion), 
feems to have ufed at leaft ordinary diligence; 
and, after all, the lofs was occafioned by a bur 
glary, for which no bailee can be refponfible 
without a very {pecial undertaking. The plea, 
therefore, in this cafe was good, and the replica- 
tion, idle; nor could I ever help fufpetting a 
miftake in the laft words aii quod non; although 
RICHARD Dz WINCHEDON, or whoever was the 


$66" THE LAW 


compiler of the ¢able to this Year-book, makes 4 
diftinétion, that, “ if jewels be bailed to me, and 
“ I put them into a cafket, and thieves rob me of 
“ them in the night-time, | am anfwerable ; not, : 
“if they be delivered to me in a cheft fealed 
“©up;” which could never have been law, for 
the next oldeft cafe, in the book of Affife, con- 
tains the opinion of chief juftice THorRPE, 
that ‘a. general bailee to keep is not refponfible, 
“if the goods be ftolen, without his gro/s ne- 
“ sleGi*;” and it appears, indeed, from FitTz- 
HERBERT, that the party was driven to this 
iffue, “‘ whether the goods were taken away by 
“© robbers.” oo 

By the Mo/faick inftitutions, “ if a man deli- 
‘‘ vered to his neighbour MONEY or s‘TuUFF fo 
‘* keep, and it was ffolen out of his houfe, and the 
“¢ thief could not be found, the mafter of the 
‘“‘ houfe was to be brought before the judge, and 
“to be difcharged, if he could fwear, that he 
“had not put bis band unto his neighbour's 
*¢ goods}, or, as the Atoman author of the Lex 
Det tranflates it, Nibil fe nequiter gefiffet ; but 


a diftinGtion feems to have been made between a2 


* 29. Aff. 28. Bro. Abr. tt. Batlment, pl. 7. 
+ Exod. xxu. 7, 8. 


¢ Lib. 10. De Depofito. This book is printed in the fame 
volume with the Theodofian Code, Paris, 1586. 
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ftealing by day and a ftealing by night*; and 
“ if CATTLE were bailed and ftolen (by day, I. 
‘“‘ prefume), the perfon, who had the care of 
“them, was bound to make reftitution to the 
‘“ owner-+-;” for which the reafon feems to be, 
that, when cattle are delivered to be kept, the 
bailee is rather a mandatary than a depofitary, 
and is, confequently, obliged to ufe a degree of. 
diligence adequate to the charge: now fheep can 
hardly be ftolen in the day-time without fome 
neglect of the fhepherd; and we find that, when 
Jacos, who was, for a long time at leaft, a 
bailee of a different fort, as be bad a reward, loft 
any of the beafts intrufted to his care, LABAN 
made him an{wer for them “ whether ftolen by 
‘“« day or ftolen by night.” 

Notwithftanding the high antiquity, as well 
as the manife{t good fenfe, of the rule, a contrary 
doétrine was advanced by Sir Epwarp Coke, 
in his Reports, and afterwards deliberately in- 
ferted' in his Commentary on LitrieEton, the 
great refult of all his experience and learning; 
namely, “ that a depofitary is refponfible, if the — 
“ goods be ftolen from him, unlefs he accept 
“ them {pecially to keep as bis own,” whence he 
advifes all depofitaries to make fuch a fpe- 


* Gen. xxxi. 39. + Exod. xxi. 12. 
tT Gen, xxx1. 39.) 
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cial acceptance*. This opinion, fo repugnant to 
natural reafon and the laws of all other nations, 
he grounded partly on fome broken cafes in the 
Year-books, mere converfations on the bench, or 
loofe arguments at the bar; and partly on SoutTu- 
~¢ore’s cafe, which he has reported, and which 
by no means warrants his deduction from it. 
As I humbly conceive that cafe to be law, though 
the doctrine of the learned reporter cannot in all 
points be maintained, I fhall offer a few remarks 
on the pleadings in the caufe, and the judgement 
given on them. 

SoutrHucore declared in detinue, that he had 
delivered goods to BENNET, #0 be by bim SAFELY 
kept: the defendant confefled sucu delivery, 
but pleaded in bar, that a certain perfon sToLE 
them out of his poffeffion; the plaintiff replied, 
protefting that he had not been robbed, that the 
perfon named in the plea was a sERVANT of the 
defendant, and demanded judgement; which, on 
a general demurrer to the replication, he ob- 
tained. ‘ The reafon of the judgement, fays lord 
“« Coxe, was, becaufe the plaintiff had delivered 
“‘ the goods to.be sAFELY kept, and the defend- 
ant had taken the charge of them upon him- 
“ felf, by accepting them on sucH a delivery.” 
Had the reporter ftopped here, I do got fee | 


* 4 Rep. 83. b. rInft. 89. a. b. 
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what poffible objection could have been made; 
but his exuberant erudition boiled over, and pro- 
duced the frothy conceit, which has occafioned 
fo many reflections on the cafe itfelf; namely, 
“that fo KEEP and lo keep SAFELY are one and 
the fame thing;”’ a notion which was dented to 
be law by the whole court in the time of chief 
juftice Hont*. | 

It is far from my intent to {peak in deroga- 
tion of the great commentator on LITTLETON; 
{ince it may truly be aflerted of him, as QuiN- 
TILIAN faid of Cicero, that an admiration af 
his works is a fure mark of fome proficiency in the 
ftudy of the law; but it muft be allowed, that 
his profufe learning often ran wild, and that he 
has injured many a good cafe by the vanity of 
thinking to improve them. 

The pleader, who drew the replication in 
SoUTHCOTE’s cafe, muft have entertained an 
idea, that the blame was greater, if a fervant of 
the depofitary ftole the goods, than if a mere 
jtranger had purloined them; fince the defendant 
ought to have been more on his guard againft 
a perfon, who had fo many opportunities of 
ftealing; and it was his own fault, if he gave 
thofe opportunities to a man, of whofe honefty 
he was not morally certain: the court, we find, 


™ Lord Raym. ott. margin. 
VOL, VI. BB 
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reyected this diftinction, and alfo held the repli- 
cation informal, but agreed, that no advantage 
could betaken on a general demurrer of fuch in- 
formality, and gave judgement on the fubftan- 
tial badnefs of the plea*. If the plaintiff, in- 
ftead of replying, had demurred to the plea 
in bar, he might have infifted in argument, 
with reafon and law on his fide, ‘ that, although 
“‘a general bailee to keep be refponfible for 
“cross neglect only, yet BENNET had, by a 
“* fpecial acceptance, made himfelf anfwerable 
“for ORDINARY neglect at leaft; that it was 
** ordinary neglect, to let the goods be /ftolen out 
‘* of his poffeflion, and he had not averred, that 
“‘ they were ftolen without his default; that he 
‘“ ought to have put them into a /afe place, ac- 
“cording to his undertaking, and have kept 
“the key of it himfelf; that the /pecial bailee 
** was reduced to the clafs of a conductor operis, 
“or a workman for bire; and that a tailor, to 
‘‘ whom his employer has delivered lace for a 
“ fuit of clothes, is bound, if the lace be /folen, 
‘to reftore the value of itt.’’ This reafoning 


* 1 Cro. 815. 

+ © Alia eft furti ratio; id enim non cafui, fed levi culpa, 
fermé afcribitur.” Gothofr. Comm. in L. Contradtus, p. 145. 
See D. +7. 2. 52- 3. where fays the annotator, “ Adverfus 
latrones parum prodeft cuftodia; adverfus furem prodefle po- 
teft, fi quis advigilet.” See alfo PoTH. Contrat de Louage, n, 
429. and Contrat de Pret 4 ufage,n. 53. So, by juftice Cot- 
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would not have been juft, if the bailee had 
pleaded, as in Bonron’s cafe, that he had been 
robbed by violence, for no degree of care can in 
general prevent an open robbery: umpetis pre- 
donum, fays ULPrAn, a nullo prefiantur. 

Mr. Juftice Powe it, fpeaking of Souru- 
COTE’s cafe, which he denies to be law, admits, 
that, “¢ if a man does undertake /pecially to keep 
““ goods sAFELY, that is a warranty, and will 
‘‘ oblige the bailee to keep them fately againtt 
‘‘ perils, where be bas a remedy over, but not 
“‘ again{t thofe where he has zo remedy over*.” 
One 1s unwilling to fuppofe, that this learned 
judge had not read lord Coke’s report with at- 
tention; yet the cafe, which he puts, is precifely 
that which he oppofes, for BENNeET did under- 


bd 


take “‘ to keep the goods sAFeLy;” and, with 
fubmiffion, the degree of care demanded, not the 
remedy over, is the true meafure of the obliga- 
tion; for the bailee might have his appeal of rod- 
bery, yet he is not bound to keep the goods 
againit robbers without a moft exprefs agree- 
mentt. This, I apprehend, is all that was 


meaned by St. GErMaAN, when he fays, “ that, 


te/more, “ Si jeo grante byens a un home a garder a mon oeps, 
“ fi les byens per fon me/garde font embles, ilfera charge a moy 
* de mefines les byens, mez s'il fo:¢ robe de mefmes les byens, 
“© i] eft excufable per le ley.” 10 Hen. VI. 21. 

* Ld. Raym, 912. + 2 Sho. pl. 166. 
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“if'a man bave nothing for keeping the goods 
‘‘ bailed, and promife, at the time of the delivery, 
“to reftore them fafe at his peril, he is not re- 
“fponfible for mere cafualties* ;’ but the rule 
extracted from this paflage, ‘* that a /peczal ac- 
*‘ceptance fo keep SAFELY will not charge the 
“ bailee againft the acts of wrongdocrs+,” to 
which purport HopartT alfo and Croke are 
cited, is too general, and muft be confined to 
acts of violence. 

I cannot leave this point, without remarking, 
that a tenant at will, whole intereft, when he has 
it rentfree, the Homans called PRECARIUM, ftands 
in a fituation exactly parallel to that of a depo- 
fitary ; for, although the contract be for bis bene- 
fit, and, in fome inftances, for brs benefit only, 
yet he has an zntere/ft in the land till the will is 
determined, “ and, our law adds, it is the folly of 
“ the leffor, if he do not reftrain him by a ipecial 
‘< condition: thence it was adjudged, in the 
Countefs of Sbrewfbury’s cafe, ** that an action 
‘© will not lie againt a tenant at will general/y, if 
““the houfe be burned through his neglect{;” 
but, fays juftice Powe, “ had the action been 
‘ founded on a jpecral undertaking, as that, in 
« confideration that the leffor would let him live 


* Doct. and Stud. dial. 2. chap. 38. 
+ Com. 135. Id. Raym. o15. 
t 5s Rep. 13. b. 
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“in the houfe, he would deliver it up in as good 
““ repair as it then was mm, fuch an action would 
<‘ have been maintainable.*” 

It being then eftablifhed, that a Lailee of the 
firft fort is anfwerable only for a fraud, or for 
grofs neglect, which is confidered as evidence of 
it, and not for fuch ordinary inattentions as may 
be compatible with good faith, if the depofitary 
be himfelf @ carele/s and inattentive man; a 
queftion may arife, whether, if proof be given, 
that he is, in truth, very thoughtful and vigilant 
tn bis own concerns, he isnot bound to reftitution, 
if the depofit be loft throuzh his neglect, either 
ordinary or flight; and it feems eafy to fupport 
the affirmative; fince in this cafe the meafure of 
diligence is that, which the bailee ufes in his own 
affuirs. It muft however be confefled, that the 
character of the individual depofitary can hardly 
be an object of judicial difcuffion: if he be 
fiightly or even ordinarily negligent in keeping 
the goods depofited, the favourable prefumption 
is, that he is equally negletful of his own pro- 
perty; but this prefumption, like all others, may 
be repelled; and, if it be proved, for inftance, 
that, his houfe being on fire, he faved his own 
goods, and, having time and power to fave alfo 
thofe depofited, fuffered them to be burned, he 


* Id. Raym. git. 
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fhall reftore the worth of them to the owner*. 
If, indeed, he have time to fave only one of two 
chefts, and one be a depofit, the other his own 
property, he may juftly prefer his own; unlefs 
that contain things of {mall comparative value, 
and the other be full of much more precious 
goods, as fine linen or filks; in which cafe he 
ought to fave the more valuable cheft, and has a 
right to claim indemnification from the depofitor 
for the lofs of his own. Still farther; if he com- 
mit even a grofs negle&t in regard to his own 
goods as well as thofe bailed, by which bot are 
loft or damaged, he cannot be faid to have violated 
good faith, aud the bailor muft impute to his 
own folly the confidence which he repofed in fo 
improvident and thoughtlefs a perfon+. 

To this principle, that a depofitary is anfwer- 
able only for grofs negligence, there are fome ex- 
ceptions. 

Firft,as in Sou THcOTE’s cafe, where the bailee, 
by a /pecial agreement, has engaged to anfwer 
for lefs: ‘« Si quid nominatim convenit,” fays the 
Roman lawyer, “ vel plus vel minus in fingulis 
** contractibus, hoc fervabitur quod initid con- 
“ venit; lezem enim contractui deditt;” but the 


* Porn. Contrat de Depét, n. 29. Stiernh. de Fure Sueon. 
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opinion of CeLsus, that an agreement fo di/penfe 
with deceit is void, as being contrary to good 
morals and decency, has the affent both of UL-— 
Pran and our Englifh courts*. 

Secondly; when a man fpontaneoufly and 
officioufly propofes to keep the goods of another, 
be may prevent the owner from intrufting them 
with a perfon of more approved vigilance; for 
which reafon be takes upon bimfelf, according to 
Juvian, tbe rifk of the depofit, and becomes re-. 
fpoufible at leaft for ordinary neglect, but not for 
mere cafualties+. 

Where things are depofited through neceffity 
on any fudden emergence, as afire or a fhipwreck, 
M. Le Brun infifts, * that the depofitary muft 
“‘ anfwer for le/s than gro/s neglect, how carelefs 
“* foever he may be in his own affairs; fince the 
‘“¢ preceding remark, that a man, who repo/fes con- 
“¢ fidence in an improvident perfon, muft impute 
“any lofs to bis own folly, is inapplicable to a 
‘© cafe, where the depofit was not optional ; and 
“ the law ceafes with the reafon of it{;” but that 
is not the only reafon; and, though it is an ad- 
ditional misfortune, for a man in extreme hafte 
and deep diftrefs to light upon a ftupid or inat- 


* Doct. and Stud. dial. 2. chap. 38. 
+ D. 16. 38 1. 35. 
+ De la Preftation des Fqutes, p. 77. 
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tentive depofitary, yet Ican hardly perfuade my- 
felf, that more than perfect good faith is de- 
manded in this cafe, although a violation of that 
faith be certainly more criminal than in other 
cafes, and was therefore punifhed at Nome by a 
forfeiture of the double value of the goods de- 
pofited. 

In thefe circumftances, however, a benevolent 
offer of keeping another's property for a time 
would not, I think, bring the cafe within Ju- 
LIAN’S rule before-mentioned, fo as to make the 
perfon offering anfwerable for flight, or even or- 
dinay, negligence; and my opinion is confirmed 
by the authority of Lasro, who requires no 
more than good faith of a negoliorum geftor, when 
‘© affectione coactus, ne bona mea diftrahantur, 
“‘ negotiis fe meis obtulerit.”’ 

Thirdly; when the bailee, improperly called 
a depofitary, either directly demands and receives 
a reward for bis care, or takes the charge of goods 
in confequence of fome lucrative contraQ, he be- 
comes an{werable for ordinary neglect; fince, in 
truth, he is in both cafes a conduéctor operis, and 
lets out his mental labour at a juft price: thus, 
when clothes are left with a man, who is paid 
for the ufe of his bath, or a trunk with an inn- 
keeper or his fervants, or with a ferryman, the 
bailees are as much bound to indemnify the 
owners if the goods be loft or damaged through 
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their want of ordznary circum{pedction, as if they 
were to receive a ftipulated recompenfe for their 
attention and pains; but of this more fully, when 
we come to the article of hiring, — 

Fourthly; when the bailee alone receives ad- 
vantage from the depofit, as, if a thing be bor- 
rowed on a future event, and depofited with the 
intended borrower, until the event happens, be- 
caufe the owner, perhaps, is likely to be abfent 
at the time, fuch a depofitary muft anfwer even 
for flight negligence; and this bailment, indeed, 
is rather a Joan than a depofit, in whatever light 
it may be confidered by the parties. Suppofe, 
for example, that Charles, intending to appear at 
a mafked ball expected to be given on a future 
night, requefts George to lend him a drefs and 
jewels for that purpofe, and that George, being 
obliged to go immediately into the country, de~ 
fires Charies to keep the drefs till his return, 
and, if the ball be given in the mean time, to 
wear it; this feems to be a regular doan, although 
the original purpofe of borrowing be future and 
contingent. 

Since, therefore, the two laft cafes are not, in 
ftri&t propriety, depofits, the exceptions to the 
general rule are reduced to two only; and the fe- 
cond of them, I conceive, will not be rejected by 
the Engli/b lawyer, although I recollect no de- 
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cifion or dictum exaQly conformable to the opi- 
nion of JULIAN. 

Clearly as the obligation to reffore a depofit 
flows from the nature and definition of this con- 
tract, yet, in the reign of EL1zaBETH, when it 
had been adjudged, confiftently with common 
fenfe and common honefty, ‘ that an action on 
‘the cafe lay againft a man, who had not per- 
‘* formed his promife of redelivering, or deliver- 
“ing over, things bailed to him,” that judgement 
was reverfed; and, in the fixth year of JAMEs, 
judgement for the plaintiff was arrefted in a cafe 
exactly fimilar*: it is no wonder, that the profef- 
fion grumbled, as lord Horr fays, at fo abfurd 
a reverfal; which was itfelf moft juftly reverfed 
a few years after, and the firft decifion folemnly 
eftablifhed+. 

Among the other curious remains of (tick 
law, which philologers have collected, very little 
relates to the contracts, which are the fubject of 
this efflay; but I remember to have read of DE- 
MOSTHENES, that he was advocate for a perfon, 
with whom bree men had depofited fome va- 
luable utenfil, of which they were joint-owners; 
and the depofitary had delivered it to one of 
them, of whofe knavery he had no fufpicion; 


* Yelv. 4. so. 128. 
t 2 Cro. 667. Wheatly and Low. 
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upon which the other fwo brought an action, 
but were nonfuited on their own evidence, that 
there was a third bailor, whom they had not 
joined in the fuit; for, the truth net being proved, 
DEMosTHENEs infifted, that bis client could not 
legally reflore the depofit, unlefs all three propri- 
éetors were ready to receive it; and this doctrine 
was good at Home as well as at Athens, when the 
thing depofited was in its nature incapable of 
partition: it is alfo law, I apprehend, in Weft- 
minfter-hall*. 

The obligation to return a depofit faithfully 
was, in very early times, holden facred by the 
Greeks, as we learn from the ftory of GLaucus, 
who, on confulting the oracle, received this an- 
{wer ‘that it was criminal even to harbour a 
‘* thought of with-holding depofited goods from 
‘© the owners, who claimed them7+;” and a fine 
application of this univerfal law is made by an 
Arabian poet contemporary with JusTINIAN, 
who remarks, ‘ that life and wealth are only 
‘ depofited with us by our creator, and, like all 
“ other depofits, muft in due time be reftored.” 

II. Employmentby commMIssron wasalfo known 
to our ancient lawyers; and Bracron, the beft 
writer of them all, expreffes it by the Roman 


* D. 16. 3. 1. 36. Bro. Abr. tit. Bailment, pl. 4 
+ Herod. VI. 86. Juv. Sat. XIII. 199. 
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word, Muandatum; now, as the very eflence of 
this contract is the gratuitous performance of it 
by the bailee, and as the term commitffion is alfo 
pretty generally applied to bailees, who receive 
bire or compenfation for their attention and 
trouble, I fhall not fcruple to adopt the word 
MANDATE as appropriated i a limited fenfe to 
the {pecies of bailment now before us; nor will 
any confufion arife from the common acceptation 
of the word in the fenfe of a judicial command 
or precept, which is in truth only a /fecondary 
and inaccurate ufage of it. The great diftin@ion 
then between one fort of mandate and a depofit 
is, that the former /es in fefanee, and the latter, 
fimply in cuffody: whence, as we have already 
intimated, a difference often arifes between the 
degrees of care demanded in the one contract and 
in the other; for, the mandatary being confi- 
dered as having engaged himfelf, to ufe a degree 
of diligence and attention adequate to the per- 
formance of bis undertaking, the omifhon of 
fuch diligence may be, according to the nature 
of the bufinefs, either ordinary, or flight, ne- 
ele; although a bailee of this fpecies ought re- 
gularly to be anfwerable only for a violation of 
good faith. ‘This is the common do@rine taken 
from the law of U_rran; but there feems, in 
reality, to be no exception in the prefent cafe 
from the general rule; for, fince good faith itfelf 
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obliges every man to perform bis adtual engage- 
ments, it of courfe obliges the mandatary to ex- 
ert himfelf in proportion to the exigence of the 
affair in hand, and neither to daany thinz, how 
minute foever, by which his employer may fuf- 
tain damage, nor omié any thing, however in- 
confiderable, which the nature of the act re- 
quires*®: nor will a want of ability to perform 
the contract be any defence for the contraQing 
party; for, though the law ezacts no impoffible 
ibings, yet it may juftly require, that every man 
fhall know his own ftrength, before he undertakes 
to do an a¢t, and that, if he delude another by falfe 
pretenfions to fkill, he fhall be refponfible for 
any injury, that may be occafioned by fuch de- 
lufion. If, indeed, an unfkilful man yield to 
the prefling inftances of his friend, who could 
not otherwife have his work performed, and en- 
rage reluctantly in the bufinefs, no higher de- 
sree of diligence can be demanded of him than 
a fair exertion of his capacity. 

It is almoft needlefs to add, that a mandatary, 
as well as a depofitary, may bind himielf by a 
fpecial agreement to be anfwerable even for ca- 
{ualties; but that neither the one nor the other 
can exempt himfelf by any flipulation from re- 
fponiibility for fraud, or, its equivalent, gro/s 
neglect. 

* Lord Raym. gro. 
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A diftin@ion feems very early to have been 
made in our law between the nonfefance, and the 
misfefance, of a conduéfor operis, and, by equal 
reafon, of a mandatary; or, in other words, be- 
tween a total failure of performing an executory 
undertaking and a culpable neglect in executing 
it; for, when an action on the cafe was brought 
again{t a carpenter, who, having undertaken to 
build a new houfe for the plaintiff within a cer- 
tain time, bad not built it, the court gave judg- 
ment of nonfuit; but agreed, that, if the defend- 
ant had built the houfe negligently and {poiled 
the timber, an action again{t him would have 
been maintainable*. However, in a fubfequent 
reign, when a fimilar action was commenced 
again{ft one Watkins for not building a mill ac- 
cording to his undertaking, there was a long 
converfation between the judges and the bar, 
which chief juftice BABINGTON at length inter- 
rupted by ordering the defendant’s counfel either 
to plead or to demur; but ferjeant RoxF chofe 
to plead fpecially, and iffue was taken on a di/- 
charge of the agreement.+ Juftice Marrin 
objected to the action, becaufe no tort was al- 
ledged; and he perfifted warmly in his opinion, 


* Yearb. 11. Hen. IV. 33. 
+ Yearb. 3. Hen. VI. 36. b. 37. a Stath, Abr. tit. 
Accions fur le cas, pl. 20. 
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which feems not wholly irreconcilable to that of 
his two brethren; for in the cafes, which they 
put, a fpecial injury was fuppofed to be occa- 
fioned by the non-performance of the contrac. 

Authority and reafon both convince me, that 
MARTIN, into whofe opinion the reporter re- 
commends an inquiry, was wrong in his objec- 
tion, if he meaned, as juftice CoKAIN and the 
chief juftice feem to have underflood him, that 
no fuch action would lie for nonfefance, even 
though fpecial damage bad been flated. THis ar- 
gument was, that the action before them founded 
in covenant merely, and required a fpecialty to 
fupport it; but that, if the covenant had been 
changed into a fort, a good writ of trefpafs on 
the cafe might have been maintained: he gave, 
indeed, an example of musfefance, but did not 
controvert the inftances, which were given by the 
other judges. 

‘It was not alledged in either of the cafes juft 
cited, that the defendant was to receive pay forthe 
fefance of his work; but, fince both defendants 
were defcribed as alually in trade, it was not 
perhaps intended, that they were to work for no- 
thing: I cannot however perfuade myfelf, that 
there would have been any difference, had the 
promifes been purely gratuitous, and had a fpecial 
injury been caufed by the breach of them. Sup- 
pofe, forinftance, that Robert's corn-fields are fur- 
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rounded by a ditch or trench, in which the wa- 
ter from a certain {pring ufed to have a free 
courfe, but which has of late been obftructed by 
foil and rubbifh; and that, Robert informing his 
neighbour Henry of his intention fpeedily to 
clear the ditch, Henry offers and undertakes im- 
mediately to remove the obftruction and repair 
the banks without reward, he having bufinefs of 
the fame kind to perform on his own grounds : 
if, in this cafe, Henry negle& to do the work 
undertaken, ‘‘ and the water, not having its na- 
“ tural courfe, overflow the fields of Robert and 
“ fpoil his corn,” may not Robert maintain his 
action on the cafe? Moft affuredly; and fo in 
a thoufand inftances of proper bailments, that 
might be fuppofed; where a juft reliance 
on the promife of the defendant prevented 
the plaintiff from employing another perfon, 
and was confequently the caufe of the lofs, 
which he fuftained* ; for it is, as it ought to be, 
a general rule, that, for every damnum injurid 
datum, an aétion of fome fort, which it is the 
province of the pleader to advife, may be main- 
tained ; and, although the gratuitous performance 
of an act be a benefit conferred, yet, accord- 
ing to the juft maxim of Pautus, Adjuvari nos, 
_ non decipi, beneficio oportett: but the /pecial da- 


* Yearb. 19. Hen. VI. 49. 
+ D.13. 0.17. 3. 
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mage, not the affumption, is the caufe of tbis 
action ; and, if notice be given by the mandatary, 
before any damage incurred, and while another 
perfon may be employed, that he cannot perform 
the work, no proce{s of law can enforce the per- 
formance of it. 

A cafe in Brook, made — from the 
Year-book, to which he refers, /eems direCtly in 
point; for, by chief juftice Fineux, it had been 
adjudged, that, ‘‘if a man affume to builda 
“‘houfe for me by a certain day, and do not 
“build it, and I fuffer damage by his nonfefance, 
“‘T fhall have an aétion on the cafe, as well as if 
“ he had done it ami/s:” but it is poffible, that 
Fineux might fuppofe a confideration, though 
none be mentioned™. 

Adtions on this contract are, indeed, very un- 
common, fora reafon not extremely flattering tq 
human nature; becaufe it is very uncommon to 
undertake any office of trouble wtbout compenfa-. 
tion; but, whether the cafe really happened, or 
the reward,-which has actually been ftipulated, 
was omitted in the declaration, the queftion, 
“ whether a man was ref{ponfible for damage to, 
“* certain goods occafioned by his negligence in 
“ performing a GRATUITOUS promife,” came 
before the court, in which lord Hot prefided, » 
{o lately as the fecond year of queen AN NE; and 


mt Bro. Abr. tit. Action fur le Cafe, vas. | 
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a point, which the firft elements of the Roman 
‘law have fo fully decided, that no court of judi- 
cature on the continent would fuffer it to be de- 
bated, was thought in EneLanp fa deferve, 
what it certainly received, very great confider- 
ation*. 

The cafe was this: BERNARD had aflumed 
without pay fafely to remove feveral cafks of 
brandy from one cellar, and lay them down /afely 
in another, but managed them fo negligently, 
that one of the cafks was ftaved. After the 
general iffue joined, and a verdiét for the plain- 
tiff Coccs, a motion was made in arreft of 
judgement on the irrelevancy of the declaration, 
in which it was neither alledged, that the de- 
fendant was to have any recompenfe for bis pains, 
nor that he was a common porter: but the 
court were unanimoufly of opinion, that the 
action lay; and, as it was thought a matter of 
great confequence, each of the judges delivered 
his opinion feparately. | 

The chief juftice, as it has before been inti- 
mated}, pronounced a clear, methodical, elabo- 
rate argument; in which he diftinguifhed bail- 
ments into fc forts, and gave a hiftory of the 
principal authorities concerning each of them. 


_ * Ld. Raym. go9—920. 1 Salk. 26. Com. 133. Farr. 
13. 131. §28. | 
+ P. 361. 
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This argument is juftly reprefented by my learn- 
ed friend, the annotator on the Firft Inftitute, as 
“4 moft mafterly view of the whole fubjeét of 
“ bailment* ;” and, if my little work be confi- 
dered merely as a commentary on it, the ftudent 
may perhaps think, that my time and attention 
have not been unufefully beftowed. 

For the decifion of the principal cafe, it would | 
have been fufficient, I imagine, to infift, that the 
point was not new, but had already been deter- 
mined; that the writ in the REGISTER, called, 
in the ftrange dialect of our forefathers, De pipd 
vini cariandi+-, was not fimilar, but identical ; 
for, had the reward been the effence of the ac- 
tion, it muft have been inferted in the writ, and © 
nothing would have been left for the declaration 
but the flating of the day, the year, and other 
circumftances ; of which RAsTELE exhibits a 
complete example in a writ and declaration for 
negligently and improvidently planting a quickfet 
hedge, which the defendant had promifed to 
raife, without any confideration alledged ; and if- 
fue was joined on a traverfe of the negligence 


* Hargr. Co. Litt. 89..b. n. 3. The profefion muft la. 
ment the neceflary fufpenfion of this valuable work. 

+ Reg. Orig. 110. a. feealfo tro. b.. De equo infirmo [an 
nanda, and De columbari reparando. 


Qc 2.. 


+ 
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and improvidence*. How any anfwer could 


have been given to thefe authorities, I am at a 


lofs even to conceive; but, although it is needlefe. 
to prove the fame thing twice, yet other authori- 
ties, equally unanfwerable, were adduced by the 
court, and fupported with reafons no lefs cogent; 
for nothing, faid Mr. Juftice PowELL emphati- 
cally, zs law, that is not reafon; a maxim, in 
theory excellent, but in practice dangerous, as 
many rules, true in the abftraQ, are falfe in the 
concrete; for, fince the reafon of Virius may, 
and frequently does, differ from the reafon of 
SEPTIMIUS, no man, who is nota lawyer, would 
ever know how to act, and no man, who isa 
lawyer, would in many inftances know what to 
advife, unlefs courts were bound by authority, as 
firmly as the pagan deities were fuppofed to be 
bound by the decrees of fate. 

Now the rea/on affigned by the learned judge 
for the cafes in the Regifler and Year-books, 
which were the fame with CoGcGs and BErR- 
NARD, namely, ‘ that the patty’s SPECIAL a/- 
“* fumpjit and undertaking obliged him fo to do 
‘* the thing, that the bailor came to no damage by 
his neglea,”’ feems to intimate, that the omiffion 


of the words /a/vo et fecure would have made a 


difference in this cafe, as in that of a depoftt; but 
I humb:y contend, that thofe wordg are implied, 


* Raft. Entr. 13. b. 
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by the nature of a contract which lies in fefance, 
agreeably to the diftinGtion with which I began 
this article. As judgement, indeed, was to be 
given on the record merely, it was unneceflary, 
and might have been improper, to have extended 
the propofition beyond the point then before the 
court; but I cannot think, that the narrownefs 
of the propofition in this inftance affects the ge- 
neral do¢trine, which I have prefumed to lay 
down; and, in the ftrong cafe of the fhepherd, 
who had a flock to keep, which he fuffered through 
negligence to be drowned, neither a reward nora 
fpectal undertaking are ftated*: that cafe, in the 
opinion of juftice TowNseND, depended upon 
the diftinction between a bargain executed and 
executory ; but I cannot doubt the relevancy of 
an action in the fecond cafe, as well as the firtt, 
whenever actual damage is eccafioned by the non- 

Jjefancet. 

‘There feems little neceffity after this, to men- 
tion the cafe of Powruary and WaLTon, the 
reafon of which applies directly to the prefent 
fubject ; and, though it may be objected that the 
defendant was ftated as a farrier, and muft be 


* Yearb. 2 Hen. VI. 

+ Stath. Aor. tit. Accions a cas, pl. 11. By juftice Paffon, 
“ fi un ferrour face covenant ove moy de ferrer mon chival, 
“jeo die ge fil xe ferra mon chival, «ncore jeo averai accion 


far mon cas, qar en fon default parayenture mon chival eft. 
** peric.” 
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prefumed to have aéted in bis trade, yet chief 
juftice RoLue intimates no fuch prefumption ; 
but fays exprefsly, that “ an aétion on the cafe 
“ lies upon this matter, without alleging any con- 
‘« fideration: for the negligence is the caufe of 
‘* action, and not the affump/t*.” 

A bailment without reward to carry from place 
to place is very different from a mandate to per- 
form a work; and, there being nothing to take 
It out. of the general rule, I cannot conceive that 
the bailee is refpontible for le/s than grofs neg- 
leé&t, unlefs there be a /pecial acceptance: for in- 
ftance, if Stephen defire Philip to carry a dia- 
mond-ring from Brifto/ to a perfon in London, 
and he put it with bank-notes of bis own into a 
letter-cafe, out of which it is ffolen at an inn, or 
feized by a robber on the road, Philip hall not 
be anfwerable for it; although a very carefu/, or 
perhaps a commonly prudent, man would have 
kept it in his purfe at the imn, and have concealed | 
it fomewhere in the carriage; but, if he were to 
fecrete his own notes with peculiar vigilance, and 
either leave the diamond in an open room, or 
wear it on his finger in the chaife, I think he 
would be bound, in cafe of a lofs by ftealth or 
robbery, to reftore the value of it to Stephen: 
every thing, therefore, that has been expounded 


* 1 Ro. Abr. te, 
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in the preceding article concerning depofts, may 
be applied exa‘tly to ébis fort of bailment, which 
may be confidered as a fubdivifion of the fecond 
fpecies. 

Since we have nothing in thefe cafes analogous 
to the judgements of infamy, which were often 
pronounced at Rome and Athens, itis hardly ne- 
ceflary to add, what appears from the fpeech of 
Cicero for S. Roscrus of Ameria, that “© the 
“‘ ancient Romans confidered a mandatary as in- 
‘¢ famous, if he broke his engagement, not only 
“ by actual fraud, but even by more than ordi- 
“< nary negligence*®,”” | 

As to exceptions from the rule concerning the 
degree of neglect, for which a mandatary is re- 
{ponfible, almoft all, that has been advanced be- 
fore in the article of depofits, in regard to a {pe- 
cial convention, a voluntary offer, and an intereft 
accruing to both parties, or only to the bailee, 
may be applied to mandates: an undertaker of a 
work for the benefit of an abfent pe fon, and 
without bis knowledge, is the negotiorum geftor of ° 
the civilians, and the obligation refulting from 


* “Tn privatis rebus, fi quis rem mandatam non modo ma- 
“ Jitiofius gefliffet, fui queftisaut commodi caufa, verimetiam 
“ negligentixs, eum majores fummum admififfe dedecus exifti- 
© mabant: itaque mandati conftitutum eft judicium, non minus 
“ turpe quim furs.” Pro S. Rofc. p. 116. Glafg. 
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his unphed contract has been incidentally men- 
tioned, in a preceding. page. 

- TI. On the third fpecies of bailment, which 
is one of the moft ufual and moft convenient in 
civil fociety, little remains to be obferved; be- 
caufe our own, and the Roman, law are on this 
head perfectly coincident. J call it, after the 
French lawyers, loan for ufe, to diftinguifh it 
from their loan. for confumption, or the MUTUUM 
of the Romans; by which is underftood the 
lending of money, wine, corn, and other things, 
that may be valued by number, weight, or mea- 
fure, and are to be reftored only in equal value 
or quantity*: this latter contrac, which, accord- 
ing to St. GERMAN, is moft properly called a 
gun, does not belong to the prefent fubje@ ; but 
it. may be right to remark, that, as the /pecifick 
things are not to be returned, the ab/olute pro- 


* Doét. and Stud. dial. 2. ch. 38. Bradt. 99. a. b.° In 
Ld. Raym. 916, where this, paflage from Bradfon is cited by. 
the chief juftice, mutvam is printed for commedatam ; but what 
then can be made of the words ad 1PsaM refituendam ? ‘There 
is certainiy fome miftake in the paffage, which mufl be very 
ancient, for the oldeft M>. that Ihave feen, is conformable to 
Tottel’s edition. I fufpeét the omiffion of a whole line after 
the word precium, where.the manufcript has.a full point; and 
poffibly she fentence. omitted may be thus fupplied from Fx/ 
tinian, whora Bradion copied; ** At is, qui mutuum accepit, 
*¢ obligatus, remanet,” fi forte incendio, Ke. Inf. 3.13. 2 
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perty of them is transferred to the borrower, 
who muft bear the lofs of them, if they be de- 
ftroyed by wreck, pillage, fire, or other inevi- 
table misfortune. Very different is the nature 
of the bailment in queftion; for a horfe, a cha- 
riot, a book, a greyhound, or a fowling-piece, 
which are lent for the ule of the bailee, ought to. 
be redelivered /pecifically ; and the owner muft. 
abide the lofs, if they perifh through any acci- 
dent, which a very careful and vigilant man could 
not have avoided. The negligence of the bor- 
rower, who alone receives benefit from the con- 
tract, is conftrued rigoroufly, and, although 
flight, makes him liable to indemnify the lender;. 
nor will his incapacity to exert more than ordinary 
attention avail him on the ground of an impoj/fi-. 
bility, ** which the law, fays the rule, never de-~ 
‘‘ mands ;’ for that maxim relates merely to 
things ab/o/utely impoffible ; and it was not only 
very poffible, but very expedient, for him to have: 
examined his own capacity of performing the 
undertaking, before he deluded his neighbour by 
engaging in it: if the lender, indeed, was. not 
deceived, but perfe@tly knew the quality, as. 
well as age, of the borrower, he miuft be fup- 
pofed to have demanded no higher care, thar 
that of which /uch a perfon was capable; as, if 
Pau! \end a fine horfe to a raw youth, he cannot 
exact the fame degree of management and cir- 
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cumfpection, which he wou'd expect from a_ 
riding-mafter or an officer of dragoons’. 

From the rule, that a bc:rower is anfwerable 
for flight neglect, compared with the diftinétion 
before made between fimple tbeft and robberyt, 
it follows, that, if the borrowed .goods be /tolen 
out of his pofleffion by any perfon whatever, he 
muft pay the worth of them to the lender, un- 
lefs he prove, that they were purloined notwith- 
ftanding his eetraordinary care. The example, 
given by JuLTAn, is the firft and beft that oc- 
curs : ‘Caius borrows a filver ewer of Titius, and 
afterwards delivers it, that it may be fafely re- 
fiored, to a bearer of fuch approved fidelity and 
warinefs, that no event could be lefs expecied 
than its being fto!en; if, after all, the bearer be 
met in the way by fcoundrels, who contrive to 
fteal it, Caius appears to be wholly blamelefs, and 
Titius has fuffered damnum fine injurid. \t feems 
hardly neceflary to add, that the fame care, which 
the bailee is bound to take of the principal thing 
bailed, muft be extended to fuch acceffory things, 
as belong to it, and were delivered with it: 
thus a man, who borrows a watch, is refponfible 
for flight neglect of the chain and feals. 

* Although the laws of Rome, with which thofe 


* Dumoulin, traét. De eo quod intereff, n. 185. 
t See p. 370. anu notet. 
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of England in this refpea agree, moft exprefsly 
decide, that a borrower, ufing more than ordi- 
nary diligence, /ball not be chargeable, if there be 
a force which be cannot refift*, yet Puren- 
porF employs much idle reafoning, which I am 
not idle enough to tranfcribe, in fupport of a new 
opinion; namely, ‘ that the borrower ought to” 
‘“‘ indemnify the lender, if the goods lent be de- 
“¢ ftroyed by fire, fhipwreck, or other inevitable 
“ accident, and without bis fault, unlefs bis own 
‘© perifh with them:” for example, if Paul lend 
William a horfe worth thirty guineas to ride — 
from Oxford to London, and William be attacked 
on a heath in that road by highwaymen, who 
kill or feize the horfe, he is obliged, according 
to Purennorr and his annotator, to pay thirty 
guineas to Paul. The juftice and good fenfe of 
the contrary decifion are evinced beyond a doubt 
by M. PoruizrR, who makes a diftinCtion be- 
tween thofe cafes, where the loan was the o¢ca- 
fron merely of damage to the lender, who might 
in the mean time have fuftained a lofs from 
other accidents, and thofe, where the loan was 
the fole efficient caufe of his damagey; as if 
Paul, having lent his horfe, fhould be forced in 
the interval by fome preffling bufinefs to bire an- 


* TD. 44. 7. 1 4. Ld. Raym. 916, 
+ Poth. Prét 2 Ufage,n. 55. -Puf. with Barbeyra.’. notes, 
B. 5. C. 4. § 6. 
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other for himfelf; in this cafe the borrower ought, | 
indeed, to pay for the hired horfe. unlefs the lender 
had voluntarily fubmitted to bear the inconveni- 
ence caufed by the loan; for, inthis fenfe and in 
this inftance, a bencfit conferred fbould not be 
injurious.ta the benefacfor. As toa condition pre~ 
fumed to be impofed by the lender, that he would 
not abide by any lofs occaftoned by the lending, 
wt feems the wildeft and moft unreafonable of 
prefumptions: if Pau/ really intended to impofe 
fuch a condition, he fhould kave declared his 
riind; and I perfuade myfelf, that William 
would have declined a favour fo hardly ob- 
tained. 

Had the borrower, indeed, been imprudent 
enough to leave the high road and pafs through 
fome thicket, where robbers might be fuppofed 
to lurk, or had he travelled in the dark at a very 
unfeafonable hour, and had the horfe, in either 
eafe, been taken from him or killed, he muf 
have indemnihed the owner; for irre/flible force 
is no excufe, if a man put himfelf in the way of 
it by his own rafinefs. This is nearly the cafe, 
cited by St. German from the Summa Rofella, 
where a /oan muft be meaned, though. the word 
depofitum be erroneoufly ufed*; and it is there 
decided, that, if the borrower of a horfe will im- 


* Do. and Stud. where before cited. 


OF BATLMENTS. 397 


prudently ride by @ ruinous boufe in manifef — 
danger of failing, and part of it a€tually fall on 
the horfe’s head, and kill him, the lender is en- 
titled to the price of him; but that, if the houfe 
were in good condition and fell by the violence, , 
of a fudden hurricane, the bailee fhall be dif- 
charged. For the fame, or a ftronger, reafon, if 
William, inftead of coming to London, for which 
purpofe the horfe was lent, go towards Bath, or, 
having borrowed him for a week, keep him for 
a month, he becomes refponfible for any accident, 
that may befall the horfe in his journey to Bath, 
or after the expiration of the week*. 

Thus, if Charles, in a cafe before putt, wear 
the mafked habit and jewels of George at the 
ball, for which they were borrowed, and be 
robbed of them in his return home at the ufual 
“time and by the ufual way, he cannot be com- 
pelled to pay George the value of them; but it 
would be otherwife, if he were to go with the 
jewels from the theatre to a gaming-houfe, and 
were there to lofe them by any cafualty what- 
ever. So, in the inftance propofed by Gaivs 
in the digeft, if filver utenfils be lent to a man. 
for the purpofe of entertaining a party of friends 
at fupper in the metropolis, and he carry them 
into the country, there can be no doubt of his ob- 


- 


* Ld. Raym. ors, + P. 377: 
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ligation to indemnify the lender, if the plate be 
loft by accident however irrefiftible. 

There are other cafes, in which a borrower 
is chargeable for inevitable mifchance, even when 
he has not, as he legally may, taken the whole 
rifk upon himfelf by exprefs agreement. For 
example, if the houfe of Caius be in flames, and 
he, being able to fecure one thing only, fave an 
urn of his own in preference to the filver ewer, 
which he had borrowed of Titius, he fhall make 
the lender a compenfation for the lofs; efpecially 
if the ewer be the more valuable, and would con- 
fequently have been preferred, had he been 
owner of them both: even if his urn be the 
more precious, he muft either leave it, and bring: 
away the borrowed veflel, or pay Titius the va- 
lue of that, which he has loft; unlefs the alarm 
was fo fudden, and the fire fo violent, that no 
deliberation or feleftion could be juftly expeét- 
ed, and Cajus had time only to fnatch up the firft 
utenfil, that prefented itfelf. 

Since opennefs and honefty. are the foul of con- 
tracts, and fince “ a fuppreflion of truth is often 

‘© as culpable as an exprefs falfehood,” I accede 
"to the opinion of M. Porurer, that, if a foldier 
were to borrow a horvfe of his friend for a battle 
expected to be fought the next morning, and 
were to conceal from bum, that bis own borfe was 
as fit for the fervice, and if the-horfe, fo bor 
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rowed, were flain in the engagement, the lender 
ought to be imdemnified ; for probably the dif- 
fimulation of the borrower induced him to lend 
the horie; but, had the foldier openly » and 
frankly acknowledged, that be was unwilling to 
expofe bis own borfe, fince, in cafe of a lofs, he 
was unable to purchafe another, and his friend, | 
neverthelefs, had generoufly lent him one, the 
lender would have run, as in other inftances, 
the rifk of the day. 

If the bailee, to ufe the Roman expreffion, be 
IN MORA, that is, if a legal demand have been 
made by the bailor, he muft anfwer for any ca- 
fualty that happens afler the demand; unle(s in 
cafcs, where it may be ftrongly prefumed, that 
the fame accident would have befallen the thing 
bailed, even if it had been reftored at the proper 
time ; or unlefs the bailee have legally tendered the 
thing, and the bailor have put himfelf in mord by 
refufing to accept it: this rule extends of courfe 
to every fpecies of bailment. 

‘© Whether, in cafe of a valued loan, or, where 
“ the goods lent are effimated at a certain price, 
‘© the borrower muft be confidered as bound in 
“all events to reftore either the things lent or 
‘the value of them,’ is a queftion, upon which 
thecivilians areas much divided, as they are upon 
the celebrated claufe in the 'aw Contractus: five 
or fix commentators of high reputation enter 
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the lifts againft as many of equal fame, and each 
fide difplays-great ingenuity and addrefs in this 
juridical tournament. D’Avezan fupports the 
affirmative; and Poruier, the negative; but the 
fecond opinion feems the more reafonable. The 
word PERICULUM, ufed by ULPIAN, is in itfelf 
equivocal: it means baxardin general, proceed- 
ing either from accident ot from negleé and in 
_ this latter fenfe it. appears to have been taken by 
the Roman lawyer in the paflage, which gave 
birth to the difpute. But, whatever be the true 
interpretation of that paflage, I cannot fatisfy 
myfelf, that, either in the Cuffomary Provinces of 
France, or ig ENGLAND, a borrower can. be 
chargeable for all events without his confent une- 


— guivocally given: if William, indeed, had faid to 


Paul alternatively, “<I promife, on my return to 
“ Oxford, either to reftore your horfe or to pay 
- you thirty guineas,” he mutt i” all events have 
performed one part of this disjunctive obliga- 
tion*; but, if Paul had only faid, “ the horfe, 
*.which I lend you for this journey, is fairly 
“ worth thirty guineas,” no more could be im- 
plied from thofe words, than a defign of pre- 
venting any future difficulty about the price, if 
the horfe fhould be killed or injured through an 
-omiffion of that extraordinary diligence, which the. 
fature of the contract required. 


* PalmsgS ts: 


OF BAILMENTS. | 401 


Befides the general exception to the rule con- 
~ cerning the degrees of neglect, namely, Si quid 
convent vel plus vel minus, another is, where 
goods are lent for a ufe, in which the lender has 
a common. intereft with the borrower: in this cafe, 
as in other bailments reciprocally advantageous, 
the bailee can’ be refponfible for no more than 
ordinary negligence; as, if Stephen and Philip 
invite fome common friends to an entertainment 
prepared at their joint expence, for which purpofe 
Philip lends a fervice of ‘plate to. his companion, 
who undertakes the whole management of the 
feaft, Stephen is obliged only to take ordinary care 
of the plate; but this, in truth, is rather the 
innominate contract do ut facias, than a proper 
loan. 

Agreeably to this principle, it muft be decided, 
that, if goods be lent for the /o/e advantage of 
the lender, the borrower 1 is anfwerable for grofs 
negle@ only; as, if a paffiouate lover of mufick 
were to lend his own inftrument to a player in 
a concert, merely to augment his pleafure from 
the performance; but here again, the bailment 
is not fo mucha /ow, asa mandate; and, if the 
mufician were to play with all due fkill and ex- 
ertion, but were to break or hurt the inftrument 
without any malice or very culpable. negligence, 
he would not be bound qg indemnify the ama- 
teur, as he was not in want of the inftrument, 
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and had no particular defire to ufe it. If, indeed, a 
poor artift, having loft or fpoiled his violin or flute, 
be much diftreffed by this lofs, and a brother- 
mufician obligingly, though vo/untarily, offer to 
lend him his own, I cannot agree with Des- 
PEISSES, a learned advocate of Montpellier 
and writer on fioman law, that the player may 
be lefs careful of it than any other borrower: on 
the contrary, he is bound, in confcience at leaft, 
to raife his attention even to a higher degree ; 
and his negligence ought to be conftrued with 
rigour. 

By the law of Moses, as it is commonly 
tranflated, a remarkable diftinCtion was made be: 
tween the lofs of borrowed cattle or goods, hap- 
pening in the abfence, or the prefence, of tha 
OWNER; for, fays the divine legiflator, “if a 
“‘ man borrow aught of his neighbour, and it be 
“ hurt or die, the owner thereof not being with it, 
“he fhall furely make it good; but, if the owner 
“* thereof be with it, he fhall not make it good*:” 
now it is by no means certain, that the original 
word fignifies the owner, for it may fignify the 
poffeffor, and the law may import, that the bor- 
rower ought not to lofe fight, when he can pof- 
fibly avoid it, of the thing borrowed; but, if it 
was intended, that the borrower fhould always 
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an{wer for cafualties, except inthe cafe, which muft 
rarely happen, of the owner’s prefence, this excep- 
tion feems to prove, that no cafualties were meaned, 
but fuch as evtraordinary care might have pre- 
vented; for I cannot fee, what difference could 
be made by the prefence of the owner, if the 
force, productive of the injury, were wholly ir- 
refiftible, or the accident inevitable. 

An old Athenian law is preferved by De- 
MOSTHENES, from which little can be gathered 
on account of its generality and the ufe of an am- 
biguous word*; it is underftood by Perit as 
relating to guardians, mandataries, and commif- 
fioners; and it is cited by the orator in the cafe 
of a guardianfhip. The Athenians were, pro- 
bably, fatisfied with {peaking very generally in 
their laws, and left their juries, for juries they 
certainly had, to decide favourably or feverely, 
according to the circumftances of each particular 
cafe. 

IV. As to the degree of diligence, which the 
law requires from a pawnee, I find myfelf again 
obliged to diffent from fir En warp Coxe, with 
whofe opinionafimilar liberty has before been taken 
in regard to a depofitary; for that very learned man 


* Tech wv xeBuprnt Thc, Sjaniws ODMoKdvElY, WoosE eV nUTEC fy Reifke's edi- 
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Uvrran, {peaking of the AGio pignoratitza, ufes 
thefe remarkable words: ‘* Venit in Sac actione 
“et dolus et culpa uT in commodato, venit et cuf- 
‘“‘ todia; vis major non venit.” To folve this 
difficulty, Noopr has recourfe to a conjectural 
emendation, and fuppofes uT to have been in- 
advertently written for AT; but, if this was 
a miftake, it muft have been pretty ancient, 
for the Greek tranflators of this fentence ufe 
a particle of fimilitude, not an adverfative; 
there feems, however, no occafion for fo hazard- 
ous amode of criticifm. UvLp1ran has not faid, 
“‘ ¢alis culpa qualis in commodato;” nor does 
the word uT imply an exact refemblance: he 
meaned, that a pawnee was anfwerable for ncg- 
leé, and gave the firft inflance, that occurred, of 
another contract, in which the party was like- 
wife anfwerable for neglect, but left the /ort or 
degree of negligence to be determined by his 
general rule; conformably to which he himfelf 
exprefsly mentions PIGNUS among other con- 
tracts reciprocally ufeful, and diftinguifhes it from 
COMMODATUM, whence the borrower /olely de- 
rives advantage™*. 

It is rather lefs eafy to anfwer the cafe in the 
book of A/ife, which feems wholly fubverfive of 
my reafoning, and, if it ftand unexplained, will 
break the harmony of my fyftem+ ; for there, in 
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an action of detinue for a hamper, which had 
been bailed by the plaintiff to the defendant, the 
bailee pleaded, ‘* that it was delivered to him 
“in gage for a certain fum of money; that he 
‘“‘ had put it among his other goods; and that all 
‘* together had been /folen from him:” now, ac- 
cording to my doétrine, the plaintiff might have 
demurred to the plea; but he was driven to re- 
ply, ‘‘ that he tendered the money before the /teal- 
“ing, and thatthe creditor refufed to accept it,” 
on which fact iffue was joined; and the reafon, 
affiened by the chief juftice, was, that, “ ifa 
‘‘ man bail goods to me fo keep, and I put them 
« among my own, I hall not be charged, if they 
“ be fiolen.”’ To this cafe I anfwer: firft, that, 
if the court really made no difference betweena 
pawnee and a depofitary, they were indubitably 
miftaken ; for which aflertion [ have the autho- 
rity of Bractron, lord Hott, and St. GEer- 
MAN, who ranks the taker of a p/edge in the 
fame clafs with a Airer of goods* ; next, that in 
a much later cafe, in the reign of Hen. VI. 
where a hiring of cuffody {eems to be meaned, the 
diftinction between a theft and a robbery is taken 
agreeably to the Roman law}; and, laftly, that, 
although in the ftrict propriety of our Hngli/hlan-’ 
euage, to fical is to take clande/ftinely, and to rob 
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is to feize by violence, correfponding with the 
Norman verbs embleer and robber, yet thofe words 
are fometimes ufed inaccurately; and I always 
fufpected, that the cafe in the book of J/fife re- 
lated to a robbery, or a taking with force; a fuf- 
picion confirmed beyond any doubt by the judi- 
cious Brook, who abridges this very cafe with 
the following title in the margin, ‘* Que ferra 
‘“‘ al perde, quant les biens font robbes*:” and, in 
a modern work, where the old cafes are referred 
to, it appears to have been fetiled, in conformity 
to them andto reafon, ‘ that if the pawn be laid 
‘Cup, and the pawnee be robbed, he fhall not be 
“ anfwerable+:” but lord Coxe feems to have 
ufed the word /fo/en in its proper fenfe, becaufe 
he plainly compares a pawn with a depofit. 

_ If, indeed, the thing pledged be taken openly 
and violently through the fault of the pledgee, he 
fhall be refponfible for it; and, after a tender and 
refufal of the money owed, which are equivalent 
to actual payment, the whole property is inftantly 
revefted inthe pledgor, and he may confequently 
maintain an action of trover{: it is faid in a 
moft ufeful work, that by fuch tender and refufal 
the thing pawned “‘ ceafes to be a pledge and 
‘“ becomes a depo/it§ ;” but this muft be an error 
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of impreffion ; for there can never be a depojit 
without the owner’s confent, and a depo/itary 
would be chargeable only for grofs negligence, 
whereas the pawnee, whofe fpéecial property is 
determiried by the wrongful detainer, becomes 
liable in all poffible events to make good the 
thing loft, or to relinquifh his debt*. 

The reafon, given by Coxe for his doctrine, 
namely, ‘* becaufe the pawnee has a property in 
“‘ the goods pledged,” is applicable to every other 
fort of bailment, and proves nothing in regard 
to any particular {pecies ; for every bailee has a 
temporary qualified property in the things, of 
which poffeflion is delivered to him by the 
bailor, and has, therefore, a pofleffory action or 
an appeal in his own name againit any ftranger, 
who may damage or purloin them}. By the 
~ Roman law, indeed, “ even the poffeffion of the 
“¢ depofitary was holden to be that of the perfon 
“ depofiting ;” but with us the general bailce 
has unqueftionably a limited property in- the 
goods intrufted to his care: he may not, how- 
ever, wfe them on any account without the con- 
fent of the owner, either exprefsly given, if it 
can poffibly be obtained, or at leaft ftrongly pre- 
‘fumed; and this prefumption varies, as the thing 
is likely to be better, or worfe, or not at all af- 
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fected, by ufage; fince, if Caius depofit a fetting- 
dog with Titius, he can hardly be fuppofed un- 
willing, that the dog fhould be ufed for par- 
tridge-fhooting, and thus be confirmed in thofe 
habits, which make him valuable; but, if clothes 
or linen be depofited by him, one can fcarce 
imagine, that he would fuffer them to be worn; 
atid, on the other hand, it may juftly be inferred, 
that he would gladly indulge JZidus in the li- 
berty of ufing the books, of which he had the 
cuftody, fince even moderate care would prevent 
them from being injured. In the fame manner 
it has been holden, that the pawnee of goods, 
which will be impaired by ufage, cannot ufe 
them; but it would be otherwife, I apprehend, 
if the things pawned actually required exercife 
and a. continuance of habits, as fporting-dogs and 
horfes: if they cannot be hurt by being worn, 
they may be ufed, but at t4e peril of the pledgee; 
as, if chains of gold, ear-rings, or bracelets, be 
left in pawn with a lady, and fhe wear them at a 
publick. place, and be robbed of them on her re- 
turn, fhe miuft make them good: “ if fhe keeps 
‘‘them in a bag,” fays a learned and refpectable 
writer, “and they are /lolen, fhe fhall not be 
‘“‘ charged*;” but the bag could hardly be taken 
privately and: quietly without her omiffion of or- 
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dinary diligence; and the manner, in which 
lord Hott puts the cafe, eftablifhes my fyi- 
tem, and confirms the anfwer juft offered to the 
cafe from the Year-book ; for, ‘ if fhe keep the 
jewels,” fays he, ‘ locked up in her cabinet, and 
‘“* her cabinet be broken open, and the jewels taken 
‘“‘ thence, fhe will not be anfwerable*.” Again; 
it is faid, that, where the pawnee is at any ex- 
penfe to maintain the thing given in pledge, 
as, if it be a horfe or a cow, he may ride the 
horfe moderately, and milk the cow regularly, 
by way of compenfation for the charge-; and 
this doctrine muft be equally applicable to a ge- 
neral bailee, who ought neither to be injured nor 
benefited in any re{pect by the truft undertaken 
by him; but the Roman and lrench law, more 
agreeably to principle and analogy, permits in~ 
deed both the pawnee and the depolitary to milk 
the cows delivered to them, but requires them 
to account with the refpective owners for the 
value of the milk and calves, deducting the rea~ 
fonable charges of their nourifhment{. It fol-. 
lows from thefe remarks, that lord Coke has af=. 
figned an inadequate reafon for the degree of di- 
ligence, which is demanded of a pawnee; and. 
the true reafon is, that the law requires nothing. 
extraordinary of him. 
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But, if the receiver in pledge were the only 
bailee, who had a /pecial property in the thing 
bailed, 1t could not be logically inferred, “ that, 
“ therefore, he ought to keep it merely as bis 
“own: for, even if Carus have an abfolute un- 
divided property in goods, jointly or in common 
with Septimius, he is bound by rational, as well 
as pofitive, law to take more care of them than 
of bis own, unlefs he be in fat a prudent and 
thoughtful manager of his own concerns; fince 
every man ought to ufe ordimary diligence in af- 
fairs, which intereft another as well as himfelf: 
“« Aliena negotia,’ fays the emperor ConsTAN- 
TINE, “ exacto officio geruntur*.” 

The conclution, therefore, drawn by fir Ep- 
WARD Coke, is no leis illogical than his pre- 
miffes are weak; but here 1 muft do M. Le 
Brun the juftice to obferve, that the argument, 
on which his whole fy{tem is founded, occurred 
likewife to the great oracle of Englifb law; 
namely, that a perfon, who had a property in 
things committed to his charge, was only obliged 
to be as careful of them as of bis own goods ; 
which may be very true, if the fentence be predi- 
cated of a man ordinarily careful of his own; 
and, if that was Le Brun’s hypothefis, he has 
done little more than adopt the fyftem of Gopr- 
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FRoI, who exacts ordinary diligence from a 
partner and a co-proprietor, but requires a higher 
degree in eight of the ten preceding contracts. 

Pledges for debt are of the higheft antiquity: 
they were ufedin very early times by the roving 
Arabs, one of whom finely remarks, “ that the 
‘© life of man is no more than a pledge in the hands 
“ of Deftiny;” and the falutary laws of Moses, 
which forbade certain implements of hufbandry 
and a widow’s raiment to be given in pawn, de- 
ferve to be imitated as well as admired. The 
diftinGtion between pledging, where poffeffion is 
transferred to the creditor, and hypfotbecation, 
where it remains with the debtor, was originally 
Aittick ; but fcarce any part of the 4tbenian laws 
on this fubject can be gleaned from the ancient 
orators, except what relates to bottomry in five 
fpeeches of DEMOSTHENES. | 

I cannot end this article, without mentioning 
a fingular cafe from a curious manu(cript pre- 
ferved at Cambridge, which contains a colle@tion 
of queries in Turki/b, together with the decifions 
or concife anfwers ofthe Murti at Conftantinople: 
it is commonly imagined, that the Turks havea 
tranflation in their own language of the Greek 
code, from which they have fupplied the defeats 
of their Zartarian and Arabian jurifprudence* ; 
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but I have not met with any fuch tranflation, 
although I admit the conjecture to be highly 
probable, and am perfuaded, that their numerous 
treatifes on Mabomedan law are worthy on many 
accounts of an attentive examination. The 
cafe was this: “ Zaid had left with Amru divers 
“ goods in pledge for a certain {um of money, 
“ and fome ruffians, having entered the houfe of 
“« Amru, took away his own goods together 
‘“‘ with thofe pawned by Zaid.’ Now we mutt 
neceflarily fuppofe, that the creditor had by bis 
own fault given occafion to this robbery ; other- 
wife we may boldly pronounce, that the Turks 
are wholly unacquainted with the imperial laws 
of ByZzANTIUM, and that their own rules are 
totally repugnant to natural juftice; for the party 
proceeds to afk, ‘“* whether, fince the debt became 
“* exlinét by the lo/s of the pledge, and fince the 
“ goods pawned exceeded in value the amount 
‘<of the debt, Zard could legally demand the 
“balance of Amru;’’ to which queftion the 
great law-officer of the Othman court an{wered 
with the brevity ufual on fuch occafions, OL- 
MAZy, It cannot be*. This cuftom, we muft con- 
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fefs, of propofing cafes both of law and confci- 
ence under feigned names to the fupreme Judge, 
whofe anf{wers are confidered as fulemn decrees, 
is admirably calculated to prevent partiality and 
to fave the charges of litigation. 

V. The laft fpecies of bailment is by no 
means the leaft important of the five, whether 
we confider the infinite convenience and daily 
ufe of the contrac itfelf, or the variety of its 
branches, each of which fhall now be fuccindlly, 
but accurately, examined. 

1. Locatio, or locatio-conductio, REI, 18 a 
contract, by which the hirer gains a tranfient 
qualified property in the ¢ding hired, and the 
Owner acquires an abfolute property in the fti- 
pend, or price, of the hiring; fo that, in truth, 
it bears a ftrong refemblance to the contract of 
emptio-venditio, Or SALE; and, {ince it is advan- 
tageous to doth contracting parties, the harmo- 
nious confent of nations will be interrupted, and 
one object of this eflay defeated, if the laws of 
England fhall be found, on a fair inquiry, to de- 
mand of the hirer a more than ordinary degree of 
diligence. In the molt recent publication, that I 
have read on any legal fubjedt, it is exprefsly 
faid, ‘* that the hirer is to take al/ imaginable 
“care of the goods delivered for hire*:’’ the 
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words a// imaginable, if the principles before efta- 
blithed be juft, are too ftrong for praétice even 
In the ftrict cafe of borrowing; but, if we take 
them in the mildeft fenfe, they muft imply an 
extraordinary degree of care; and this doétrine, 
I prefume, 1s founded onthat of lord HotT in the 
cafe of Coces and BERNARD, where the great 
judge lays it down, “ that, if goods are let out 
“‘ for a reward, the birer is bound to the UTMOST 
“* diligence, fuch as the most diligent father of 
“<a family ufes*.” It may feem bold to contro- 
vert fo refpectable an opinion; but, without in- 
fifting on the palpable injuftice of making a bor- 
rower and a hirer anfwerable for precitely the 
fume degree of neglect, and without urging, that 
the point was not then before the court, I will 
engage to fhow, by tracing the doctrine up to 
its real fource, that the diclum of the chief 
yuftice was entirely grounded on a gramma- 
tical miftake in the tranflation of a fingle Latin 
word. | 
In the firft place, it is indubitable, that his 
lordthip relied fole/y on the authority of Brac- 
Ton; whofe words he cites at large, and imme- 
diately fubjoins, “ whence it appears, Sc.” now 
the words, ‘talis ab eo defideratur cuftodia, 
“ qualem DILIGENTISSIMUS paterfamilias fuis 
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‘’ rebus adhibit,” on which the whole queftion 
deperids, ate copied exa@tly from JusTInran*, 
who informs us in the proeme to his Inftitutes; 
that his decifions in that work were extracted 
principally from the Commentaries of Gaius; and 
the epithet diligentiffimus is in fact ufed by this 
ancient lawyer +, and by him alone, on the fub- 
jet of hiring: but Garus is retnarked for writ- 
ing with energy, and for being fond of ufing 
fuperlatives, where all other writers are fatisfied 
with pofitivest; fo that his forcible manner 
of expreffing himfelf, in this inftance as in fome 
others, mifled the compilers employed by the 
Emperor, whofe words ‘THEOPHILUS rendered 
more than literally, and Bracron tranfcribed 5__ 
and thus an epithet, which ought to have been 
tranflated ordinarily diligent, has been fuppofed 
fo mean eatremely careful. By rectifying this 
miftake, we reftore the broken harmony of the 
pandeéts with the inftitutes, which, together with 
the code, form one connected work§, and, when 
properly underftood, explain and illuftrate each 
other; nor is it neceflary, I conceive, to adopt the’ 
interpretation of M. De a who ima- 
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gines, that both Jusrrnran and GaArus are 
fpeaking only of cafes, which from their nature 
demand extraordinary care*. 

There is no authority then againft the rule, 
which requires of a direr the fame degree of 
diligence, that a// prudent men, that is, the ge- 
nerality of mankind, ule in keeping their own 
goods; and the juft diftin@ion between dor- 
rowing and firing, which the Yeuwt/b lawgiver 
emphatically makes, by faying, “if it be an 
hired thing, # came for its hire +,’ remains 
eftablifhed by the coneurrent wifdom of nations 
in all ages. | 

If Cams therefore hire a horfe, he is bound 
to ride it as moderately and treat it as carefully, 
as any man of common difcretion would ride and 
treat his own horfe; and if, through his negli- 
gence, as by leaving the door of his ftable open 
at night, the horfe be /fo/en, he muft anfwer for 
it; but not if he be rodéed of it by highway- 
men, unless by his imprudence he gave occa- 
fion to the robbery, as by travelling at unufual 
‘hours, or by taking an unufual road: if, indeed, 
he hire a carriage and any number of horfes, 
and the owner fend with them his poftilion or 
ccoachman, Caius iw difcharged from all atten- 
tion to the horfes, and remains obliged only to 
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take ordinary care of the glaffes and infide of 
the carriage, while he fits in it. _ 
Sirice the negligence of afervant, acing unaer 
bis mafter’s direclions exprefs or implied, is the 
negligence of the mafter, it follows, that, if the 
Jervant of Caius injure cr kill the horfe by rid- 
ing it immoderately, or, by leaving the ftable- 
door open, fuffer thieves to fteal it, Cazus must 
make the owner a compenfation for his lofs* ; 
and it is juft the fame, if he take a ready-fur- 
nifhed lodging, and his guefts, or fervants, 
while they act under the authority given by 
him, damage the furniture by the omiffion of 
ordinary care. At Rome the law was not quite 
fo rigid; for Pomponius, whofe opinion on 
this point was generally adopted, made the 
mafter liable, only wen he was culpably negh- 
gent in admitting carelefs guefts or fervants, whofe 
bad qualities he ought to have known fT: but 
this diftin@ion muft have been perplexing 
enough in practice; and the rule, which, by 
making the head of a family anfwerable indif- 
criminately for the faults of thofe, whom he 
receives or employs, compels him to keep a vi- 
gilant eye on all his dometfticks, is not only 
more fimple, but more conducive to the pub- 
lick fecurity, although it may be rather harfh 
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in fome particular inftances*. It may here be 
obferved, that this is the only contra, to which 
the French, from whom our word dai/ment was 
borrowed, apply a word of the fame origin; 
for the letting of a houfe or chamber for hire is 
by them called dai @ /oyer, and the letter for 
hire, 4ai/leur, that is, dai/or, both derived from 
the old verb 4dazller, to deliver; and, thouzh 
the contraéts, which are the fubject of this 
eflay, be generally confined to moveab/e things, 
yet it will not be improper to add, that, if sm- 
moveable property, as an orchard, a garden, or 
a farm, be letten by parol, with no other ftipu-_ 
lation than for the price or rent, the leffee is 
bound to ufe the fame diligence in preferving 
the trees, plants, or implements, that every pru- 
dent perfon would ufe, if the orchard, garden, 
or farm, were his own. 

2. Locatio oprERIS, which is properly fubdi- 
vifible into two branches, namely, faczends, and 
mercium vebendarum, has a moft extenfive influ- 
ence in civil life; but the principles, by which 
the obligations of the contracting parties may be 
afcertained, are no lefs obvious and rational, 
than the objects of the contra¢t are often vaft 
and important -}. 


— * Poth. Louage, n. 193. 


+ It may beufeful to mention a nicety of the Latin language 
in the application of the verbs /ocare and conducere; the em- 
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If Titius deliver filk or velvet to a tailor for 
a fuit of clothes, or a gem to a jeweller to be 
fet or engraved, or timber to a carpenter for 
the rafters of his houfe, the tailor, the engrav- 
er, and the builder, are not only obliged to 
perform their feveral undertakings in a work- 
manly manner*: but, fice they are entitled ta a 
reward, either by exprefs bargain or by impli- 
cation, they muft alfo take ordinary care of the 
things refpectively bailed to them: and thus, if 
a horfe be delivered either to an agifting farmer 
for the purpofe of depafturing in his meadows, 
or to an hoftler to be drefled and fed in his 
{table, the bailees are anfwerable for the lofs of 
the horfe, if it be occafioned by the ordinary 
neglect of themfelves or their fervants. It has, 
indeed, been adjudged, that, if the horfe of a 
gueft be fent to pafture by the owner's defire, the 
innholder is not, as_/uct, refponfible for the lofs 


ployer, who pives the reward, 1s /ocator operts, but condufor 
operarum; while the party employed, who receives the pay, is 
locator operarum, but conductor operis. Heinecc. in Paad. 
par. 3 § 320. So, in Horace, 
“Tu fecanda marmora 
“ Locas’— 
which the ftonchewer or mafon conduxit. 

* 1 Ventr. 268. erroneoufly printed 1 Vern. 268. in all 
the editions of Bl. Comm. Il. 452, The innumerable multi- 
tude of inaccurate or idle refe ences, in our beft reports and 
law-tracts, is the bane of the ftudent and of the prac- 
tifer. | 
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of him by ¢4eft or accident *; and, in the cafe 
of Mostey and FosseT, an action againft an 
agifter for keeping a horfe /o negligently that tt 
was fiolen, is faid to have been held maintain- 
able only by reafon of a /pecial affumption t+ ; 
but the cafe is differently reported by Roig, 
who mentions no fuch reafon; and, according 
to him, chief juftice PopHam advanced gene- 
rally, in conformity to the principles before 
eftablifhed, that, “‘ if aman,to whom horfes are 
‘* bailed for agiftment, /eave open the gates of 
“< his field, in confequence of which neglect 
“* they ftray and are /lo/en, the owrer has an 
“¢ action againft him:” it is the fame, if the 
innkeeper fend his gueft’s horfe to a meadow of 
his own accord, for he is bound to keep fafely 
a!l fuch things as his guefts depolit within bis inn, 
and fhall not difcharge himfelf by his own a&@ 
from that obligation; and, even when he turns 
out the horfe by order of the owner, and receives 
pay for his grafs and care, he is chargeable, 
furely, for ordimary negligence, as a bailee for 
hire, though not as an innkeeper by the general 
cuftom of the realm. It may be worth while 
to inveftigate the reafons of this general cuflom, 
which in truth means no more than common law, 
concerning innholders*. 


* 8 Rep. 32. Cayk’s cafe. + Mo. 543. 1 Ro. Abr. 4. 
t Reg. Orig. 105. a. Noy, Max. ch. 43. | 
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- Although a ftipend or reward in money be the 
effence of the contract called locatio, yet the fame 
refponfibility for negle& is juftly demanded in: 
any of the znominate contracts, or, whenever a 
valuable confideration of any kind is given or 
ftipulated. This is the cafe, where the contrac 
do ut dés is formed by a reciprocal batlment for 
ufe, as if Robert permit Henry to ufe his plea- 

_ Sure-boat for a day, 7 confideration that Henry 
will give him the ufe of his chariot for the fame 
time; and fo in ten thoufand inftances, that 
might be imagined, of double batlments: this too 
is the cafe, if the ab/o/ute property of one thing 
be given as an equivalent for the temporary or 
limited property of another, as if Charles give 
George a brace of pointers for the ufe of his 
hunter during the feafon. The fame rule is ap- 
plicable to the contract facto ut facias, where 
two perfons agree to perform rectprocal works ; 
as if a mafon and a carpenter have each re/pec- 
tively undertaken to build an edifice, and they ° 
mutually agree, that the firft fhall finith all the 
mafonry, and the fecond all the wood-work, in 
their refpective buildings; but, if a goldfmith 
make a bargain with an archite@t to give him a 
quantity of wrought plate for building his houfe, 
this is the contract do ut factas, or facto ut des ; 
and, in all thefe cafes, the bailees muft an{fwer 
for the omiffion of ordimary diligence in preferv- 
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ing the things, with which they are intrufted : 
fo, when Facod undertook the care af Laban’s 
flocks and herds for no lefs a reward than his 
younger daughter, whom he loved fo paffion- 
ately, that feven years were in his eyes like a 
jew days, he was bound to be juft as vigilant, 
as if he had been paid in fhekels of {filver. 
Now the obligation is precifely the fame, as 
we have already hinted*, when a man takes 
upon himfelf the cuftody of goods i confe- 
guence and confideration of another gainful con- 
fraé?; and, though an innholder be not paid in 
money for fecuring the traveller’s trunk, yet the 
guelt facit ut faciat, and alights at the inn, not 
folely for his own refrefhment, but alfo that 
his goods may be fafe: independently of this 
reafoning, the cuftody of the goods may be 
confidered as acceffary to the principal contrad, 
and the money paid for the apartments as ex- 
tending to the care of the box or portmanteau ; 
in which light Gaius and, as great a man as 
he, lord Hout, feem to view the obligation ; 
for they agree, “that, although a bargeman 
‘¢ and a mafter of a fhip receive their fare for 
‘“‘ the paflage of travellers, and an innkeeper 
** his pay for the accommodation and enter- 
“ tainment of them, but have no pecuniary re- 
‘s ward for the mere cufiody of the goods be- 


* P. 375) 376. 
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“ longing to the paffengers or guefts, yet they: 
“are obliged to take ordimary care of thofe 
‘“* goods; as a fuller and a mender are paid for 
** their /Ri/l only, yet are anfwerable, ex /ocate, 
“¢ for ordinary negledt, if the clothes be loft or 
“ damaged*.” 

In whatever point of view we iilien this 
bailment, no more is regu/arly demanded of the 
bailee than the care, which every prudent man 
takes of his own property; but it has long been 
holden, that an znneeper is bound to reftitution, 
if the trunks or parcels of his guefts, committed 
to him either perfonally or through one of his 
agents, be damaged im /us inn, or fiolen out of st, 
by any perfon whatever [; nor fhall he difcharge 
himfelf from this refponfibility by a refufal to 
take any care of the goods, decaufe there are 
Sufpetled perfons in the houfe, for whofe conduct 
he cannot be anfwerablet: it is otherwife, in- 
deed, if he refufe admiffion to a traveller, be- 
caufe he really has no room for him, and the 
traveller, neverthelefs, infift upon entering, and 
place his baggage in a chamber without the 
keeper's confent §. 

Add to this, that, if he fail to provide honeft 
Jervants and honeft zmmates, according to the 
confidence repofed in him by the publick, his 

* 1). 4.9. 5. and 12 Mod. 487. 
+ Yearb. 10 Hen. VII. 26. 2(Cro. 189. 
t Mo. 78. § Dy. 158. b. 1 And. 29. 
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negligence. in that refpect is highly culpable, 
and he ought to-anfwer czvz/ly for their acts, 
even if they fhould rod the guefts, who fleep in 
his chambers*. Rigorous as this law may feem, 
and hard as it may actually be in one or two 
particular inftances, it is founded on the preat 
ptinciple of publick utility, to which all private 
confiderations ought to yield; for travellers, 
who muft be numerous in a rich and commer- 
cial country, are obliged to rely almoft impli- 
citly on the good faith of innholders, whofe 
education and morals are ufually none of the 
beft, and who might have frequent opportuni- 
ties of affociating with rufhans or pilferers, 
while the injured gueft could feldom or never 
obtain legal proof of fuch combinations, or 
even of their xegligence, if no actual fraud had 
been committed by them. Hence the Pretor 
declared, according to Pomponius, is defre 
of fecuring the public from the difbonefty of fuch 
men, and by his ed:c? gave an action againft 
them, if the goods of travellers or paflengers 
were loft or hurt by any means, except damno 
_ fatalt, or by mevitable accident; and ULPIAN 
intimates, that even this feverity could not re- 
ftrain them from knavith practices or fufpicious 


neglect t. 


* 1 BL. Comm. 430. PDicAQur: and 3. 
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In all fuch cafes, however, it is competent 
for the innholder to repel the pre/umption of his 
knavery or default, by proving that he took or 
dinary care, or that the force, which occafioned 
the lofs or damage, was truly zrrefiftible. 

When a private man demands and receives a. 
compenfation for the dare cuftody of goods in 
his warehoufe or ftore-room, this is otf proper- 
ly a depofit, but a diring of care and attention: 
it may be called /ecatio cuffodie, and might have 
been made a diftinct branch of this laft fort of 
bailment, if it had not feemed ufelefs to multi- 
ply fubdivifions; and the bailee may {till be de- 
nominated /ocator opera, fince the vigilance and 
care, which he és out for pay, are in truth a 
mental operation. Whatever be his appellation, 
either in Engi/h or Latin, he is clearly refpon- 
fible, like other interefted bailees, for ordinary 
negligence; and, although St. GERMAN feems 
to make no difference in this refpect between a_ 
keeper of goods for bire and a fimple depofitary, 
yet he ufes the word DEFAULT, like the cuL- 
PA of the Romans, as a generical term, and 
leaves the degree of it to be afcertained by the 
rules of law”. 

In the fentence immediately following, he 
makes a very material diftin@ion between the, 
two contracts; for, ‘‘it a man, fays he, have 


* Do@. and Stud. where before cited. 
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“< 2 certain recompenfe for the keeping of goods, 
‘* and promife, at the time of the delivery, fo 
“ redehver them fafe at bis peril, then he fhall 
“« be charged with a// chances, that may befall; 
** but, if he make ¢4at promife, and have 
‘ nothing for keeping them, he is bound to zo 
“© cafualties, but fuch as are wilful, and happen 
“ by bis own default :’” now the word PERIL, 
like perrculum, from which it is derived, is in 
itfelf ambiguous, and fometimes denotes the 
ri/R of inevitable mifchance, fometimes the dan- 
ger arifing from a want of due circum/pettion ; 
and the ftronger fenfe of the word was taken in 
the firft cafe againft him, who uttered it; but, in 
the fecond, where the conftruction is favour- 
able, the milder fenfe was juftly preferred*, 
Thus, whena perfon, who, if he were wholly 
uninterefied, would be a mandatary, undertakes 
for a reward to perform any work, he muft be 
confidered as bound ftill more ftrongly, 40 w/e a 
degree of diligence adequate to the performance of 
it: his obligation muft be rigoroufly conftrued, 
and he would, perhaps, be anfwerable for flight 
neglect, where no more could be required of a 
mandatary than ordinary exertions. This is the 
cafe of commiffioners, factors, and bailiffs, when 


their undertaking ses 77 fe/ance, and not fimply 


n 


* See before, p. 370. 
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in cuflody: hence, as peculiar care is demanded 
in removing and raifing a fine column of gra- 
nate or porphyry, without injuring the fhaft or 
the capital, Garus feems to exact more than or- 
dinary diligence from the undertaker of fuch a 
work for a ftipulated compenfation*. Lord 
Coxe confiders a factor in the light of a /ervant, 
and thence deduces his obligation; but, with 
great fubmiffion, his reward is the true reafon, 
and the nature of the bufine/s is the juft meafure, 
of his duty |; which cannot, however, extend 
to arefponfibility for mere accident or open reb- 
beryt; and, even in the cafe of theft, a factor 
has been holden excufed, when he fhowed,. 
** that he had /aid up the goods of his principal 
“in a warehoulfe, out of which they were 
“© flolen by certain malefa@tors to him un- 
“ known §.” | 
Where Ai] is required, as well as care, in 
performing the work undertaken, the bailee for 
fire mult be fuppofed to have engaged himfelf 
for a due application of the neceffary art: it is 
his own fault, if he undertake a work above his 
ftrength ; and all, that has before been advanced 
on this head concerning a mandatary, may be 
applied with much greater force to a conductor 


* De 19. 2.9. t+ 4Rep.84. Ld. Raym. 918. 


t 1 Inft. 89. a. § 1 Vent. 121. Vere and Smith. 
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operis faciendi*, I conceive, however, that, 
where the bailor has not been deluded by any 
but himfelf, and voluntarily employs in one 
art a man, who openly exercifes another, his 
folly has no claim to indulgence; and that, un- 
lefs the bailee make falfe pretenfions, or a /pe- 
cial undertaking, no more can fairly be de- 
manded of him than the beft of his ability T, 
The cafe, which Sapir relates with elegance 
and humour in his Gulifian or Rofe-Garden, 
and which PuFENDoRF cites with approba- 
tion tf, 1s not inapplicable to the prefent fubjed, 
aud may ferve asa {pecimen of Mahbomedan law, 
which is not fo different from ours, as we are 
taught to imagine: ‘ A man, who had a dif- 
‘ order in his eyes, called on a farrier for a re- 
‘ medy; and he applied to them a medicine 
© commonly ufed for dis patients: the man loft 
‘his fight, and brought an action for damages; 
‘ but the judge faid, “ No action lies, for, if 
the complainant had not himfelf been an a/,s, 
‘© he would never have employed a farrier ;”’ 
‘and Sapi proceeds to intimate, that, “ if a 
« perfon will employ a common mat-maker to 
“ weave or embroider a fine carpet, he mutt 
‘“ impute the bad workmanfhip to his own 
folly §.” : 


* Spondet, fay the Roman lawyers, peritiam artis. 
+ P. 381. + De Jure Nat. et Gent. lib. 5. cap. 5. § 3° 
§ Rofar. Polit, cap. 7. There are numberless traéts in 
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In regard to the diftinction before-mentioned 
between the zonfefance and the misfefance of a 
workman*, it is indi/putably clear, that an ac- 
tion lies in both cafes for a reparation in da- 
mages, whenever the work was undertaken for 
a reward, either actually paid, expre/sly ftipu- 
lated, or, in the cafe of a common trader, 
ftrongly smpled; of which BLACKSTONE gives 
the following inftance: “ If a busder promuifes, 
-* undertakes, or affumes to Cazus, that he will 
build and cover his houfe within a time l- 
mited, and fails to do it, Camus has an action 
** on the cafe againit the builder for this breach 
** of his exprefs promife, and fhall recover a 
“© pecuniary fatisfaction for the injury fuftained 
“* by fuch delay+.” The lcarncd author mean- 
ed, I prefume, a common builder, or fuppofeda 
confideration to be given; and for this reafon I 
forbore to cite his doctiine as in point on the 


66 


¢ 


An 


fubje& of an action for the nonperformance of 
a mandataryt. 

Before we leave this article, it feems proper 
to remark, that every bailee for pay, whether 


Arabick, Perfian, and Turkifo, on every branch of jurif- 
prudence; fromthe beft of which it would not be difficult 
to extract a complete fyftem, and to compare it with our 
own; nor would it be lefs eafy, to explain in Perfan or 
Arabick fuch parts of our Exel/b law, as either coincide 
with that of the Afaticks, or are manifeftly preferable to it. 
* P. 382, &e. + 3Comm.357. tf P. 383, 384, 385. 
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conductor ret or conductor operis, mutt be fup- 
pofed to know, that the goods and chattels of | 
his bailor are in many cafes diftrainable for rent, 
if his landlord, who might otherwife be fhame- 
fully defrauded, find them on the premiffes* ; 
and, as they cannot be diftrained and fo'd with- 
out his ordinary default at /eaft, the owner has 
a remedy over again{ft him, and muft receive a 
compenfation for his lofs+: even if a depofitary 
were to remove or conceal 475 owz goods, and 
thofe of his depofitor were to be feized for rent- 
arrere, he would unqueftionably be bound to 
make reftitution ; but there is no obligation in 
the bailce to fuggeft wife precautions againft in- 
evitable accident; and he cannot, therefore, be 
obliged to advife infurance from fire; much less 
to infure the things bailed without an authority 
from the bailor. 

It may be right alfo to mention, that the di- 
tinction, before taken in regard to /oanst, be- 
tween anobligation to reftore the /pecifck things, 
and a power or neceflity of returning otders 
equal in value, holds good likewife in the con- 
tracts of Airing and depofiting: in the firft cafe, 
it is a regular dai/ment; in the fecond, it be- 
comes a debt. Thus, according to ALFENUS 
in his famous law, on which the judicious 


* Burr. 1498. &e. + 3. Bl. Comm. 8. 7 Eea02. 
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ByNKERSHOEK has learnedly commented, “ if 
«an ingot of filver be delivered to a filver- 
‘ {mith to make an urn, the who/e property is 
“ transferred, and the employer is only a credi- 
“tor of metal equally valuable, which the 
‘* workman engages to pay in a certain fhape*:” 
the {mith may confequently apply it to his own 
ufe; but, if it perifh, even by unavoidable mif- 
chance or irrefiftible violence, he, as owner of 
it, muft abide the lofs, and the creditor muft 
have his urn in due time. It would be other- 
wife, no doubt, if the /ame filver, on account 
of its peculiar finenefs, or any uncommon 
_ metal, according to the whim of the owner, 
were agreed to be /pecifically redelivered in the 
form of a cup or a ftandifh. 

3. Locatio operis MERCIUM VEHENDARUM 
is a contract, which admits of many varieties 
in form, but of none, as it feems at length to 
be fettled, in the /wbftantial obligations c* the 
bailee. 

A carrier for bire ought, by the rule, to be 
refponfible only for ordinary neglect; and, in 
the time of Henry VIII. it appears to have 
been generally holden, “ that a common carrier 
‘“‘ was chargeable, in cafe of a lofs by robbery, 
** only when he had travelled by ways danger~ 


a 


* D, 19. 2.3%, Bynk. bf. Fur. Rom. lib. VIL. 
VOL, VI. rr 
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“ ous for robbing, or driven by night, or at any- 
‘s inconvenient hour®*:’’ but, in the commer- 
cial reign of ELIZABETH, it was refolved, upon 
the fame broad principles of policy and conve- 
nience that have been mentioned in the cafe of 
imnholders, * that, if a common carrier be robbed 
** of the goods delivered to him, he fhall an- 
‘ {wer for the value of them+.” 
~ Now the reward or hire, which is confidered 
by fir Epwarp Coxe as the reafon of this de- 
cifion, and on which the principal ftrefs 1s often 
laid in our own times, makes.the carrier liable, 
indeed, for the omiflion of ordmary care, but 
cannot extend to zrrefffidle force; and, though 
{ome other bailees have a recompenfe, as factors 
and workmen for pay, yet, even in Woodlefe’s 
cafe, the chief juftice admitted, that robbery 
was a good plea for a factor, though it was a 
bad one tor a carrier: the true ground of that 
_refolution is the publick ersployment exercifed by 
the carrier, and the danger of his combining 
with rodders to the infinite injury of commerce 
and extreme inconvenience of fociety f. 
The modern rule concerning a covimon carrier 
is, that ‘‘ nothing will excufe him, except the 


* Doct. and Stud. where often before cited, 

+ 1 Inff. 89. a. Mo. 462. 1Ro. Abr.2. Woodkéfe and 
Curtics 

t Ld. Raym.g17. 12 Mod. 487. 
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** act of Gon, or of the King’s enemies* ;” but 
a momentary attention to the principles muft 
convince us, that this exception is in truth part 
of the rule itfelf, and that the refponfibility for 
a lofs by rodsers is only an exception to it: a 
carrier is regularly an{werable for neglect, but 
not, regularly, for damage occafioned by the at- 
tacks of rufians, any more than for hoftile vio- 
lence, or unavoidable mzsfortune ; but the great 
maxims of policy and good government make it 
neceflary to except from this rule the cafe of 
robbery, left confederacies fhould be formed be- 
tween carriers and defperate villains with little 
or no chance of detection. | 
Although the 4c ef God, which the ancients 
too called @«s Siav and Vim divinam, be an ex- 
preffion, which long habit has rendered familiar © 
to us, yet perhaps, on that very account, it 
might be more proper, as well as more decent, 
to fubftitute in its place swev:table accident : reli- 
gion and reafon, which can never be at vae 
riance without certain injury to one of them, 
affure us, that “ not a guft of wind blows, nor 
‘‘ a flafh of lightning gleams, without the 
“ knowledge and guidance of a fuperintending 
“ mind; but this doctrine lofes its dignity 
-and fublimity by a technical application of it, 


* Law of Nif Prius, 70; 71- 
* F F 2 


436 THE LAW 


which may in fome inftances border even upon 
profanenefs; and law, which is merely a prac- 
tical {cience, cannot ufe terms too popular and 
perfpicuous. 

In a recent cafe of an action againft a carrier, 
it was holden to be no excufe, “ that the fhip 
“‘ was tight, when the goods were placed on 
‘¢ board, but that a rat, by gnawing out the 
“ oakum, had made a {mall hole, through 
‘« which the water had gufhed* ;” but the true 
reafon of this decifion is not mentioned by the 
reporter: it was in fact at fea/t ordinary negli- 
gence, to let a rat do fuch mifchief in the vel- 
fel; and the Roman law has, on this principle, 
decided, that, ‘* fi fullo veftimenta polienda 
‘“* acceperit, eaque mures roferint, ex locato te- 
“ netur, quia debuit ab hac re cavere}.” 

Whatever doubt there may be, among civi- 
fians and common-lawyers, in regard to @ ca/fket, 
the contents of which are concealed from the DE- 
PosITARY , it feems to be generally underftood, 
that @ common carrier 1s an{werable for the lofs 
of a box or parcel, be he ever fo zgnorant of its 
contents, or be thofe contents ever fo valuable, 
unlefs he make a /pecial acceptance§: but gro/s. . 

fraud and impofition by the bailor will deprive 


* 1 Wils. part 1. 281. Dale and Hall. 
+ D. 19. 2.13. 6. { Before, p. 362, 364, 366. 
§ 1 Stra. 145. Titchburn and White. | 
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him of his action, and if there be proof, that 
the parties were apprized of each other’s inten- 
tions, although there was no perfonal commu-. 
nication, the bailee mzv be confidered as a _/pe-~ 
cial acceptor: this was-adjudged in a very mo- 
dern cafe particujarly circumftanced, in which 
the former cafes in Mentrir, Alleyne, and Car- 
thew, are examined with liberality and wifdom; 
but, in all of them, too great ftrefs is laid on 
the reward, and too little on the important mo- 
tives of public utility, which alone diftinguifh 
a carrier from other bazlees for hire™. 

Though no fubfantial difference is affign- 
able between carriage by /and and carriage by 
water, or, in other words, between a waggon 
and a éarge, yet it foon became neceflary for the 
courts to declare, as they did in the reign of 
James I., that a common hoyman, like a com- 
mon waggoner, is refponfible for goods com- 
mitted to his cuftody, even if he be rodded of 
them}; but the reafon faid to have been given 
for this judgement, namely, becaufe Ae had his 
Aire, is not the true one; fince, as we have be- 


fore fuggefted, the recompenfe could only make 


* Burr. 2298. Gibbon and Pajnton. See 1 Vent. 238. All. 
93. Carth. 485. 

+ Hob. ca. 30. 2 Cro. 330. ich and Kneeland, “The 
“ firft cafe of the kind, faid lord Ho//, to he found in our 
books.” 12 Mod. 480. | 
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him liable for temerity and imprudence, as if a 
bargemafter were rafhly to fhoot a bridge, whex 
the bent of the weather ts tempeftuous ; but not 
for a mere cafualty, as if a hoy in good condi- 
tion, fhooting a bridge at a proper time, were 
driven againft a pier by a fudden breeze, and 
overfet by the violence of the fhock*; nor, by 
parity of reafon, for any other force too great 
to be refifted+: the pub/ick employment of the 
hoyman, and that diftruft, which an ancient 
writer juftly calls the /ew of wifdom, are the 
real grounds of the law’s rigour in making fuch 
a perfon refponfible for a lofs by robdery. 

All, that has juft been advanced concerning 
a /and-carrier, may, therefore, be applied to a 
bargemafter or boatman; but, in cafe of a tem- 
peft, it may fometimes happen, that the law of 
fetfon and average may occafion a difference. 
Barcroft’s cafe, as it is cited by chief juftice 
Roxte, has fome appearance of hardfhip: “a 
“ box of jewels had been delivered to a ferry- 
“ man, who knew not what it contained, and, a 
‘ fudden ftorm arifing in the paflage, he threw 
* the box into the fea; yet it was relolved, that 
«he feould anfwer for itt: now I cannot help 


ta 


* yStra.128. Anes and Stevens. 

$ Palm. 548. W. Jo. 159. See the do€trine of inevitable 
accident moft learnedly difcuffed in Defd. Heraldi Animady. 
in Salmafit Obferv. in Jus Ait. et Rom. cap. xv. 

t All. 93. 
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fafpeCting, that there was proof in this cafe of 
culpable negligence, and probably the cafket was 
both /ma// and tight enough, to have been kept 
longer on board than other goods; for, in the 
cafe of Gravefend barge, cited on the bench by 
lord Coke, it appears, that the pack, which was 
thrown overboard in a tempeft, and fer which | 
the bargeman was holden not anfwerable, was of 
great value and great weight; although this laft 
circumftance be omitted by Rois, who fays 
only, that the mafter of the veffel had no informa- 
tion of its contents*. 

The fubtilty of the human mind, in finding 
diftinctions, has no bounds; and it was imagined 
by fome, that, whatever might be the obligation 
of a barge-mafter, ther¢ was no reafon to be 
equally rigorous in regard to the mafter of a /bip; 
who, if he carry goods for profit, muft indubita- 
bly anfwer for the ordinary negleét of himfelf or 
his mariners, but ought not, they faid, to be 
chargeable for the violence of rodbers: it was, 
however, otherwife decided in the great cafe of 
Mors and Slew, where “‘ eleven perfons armed 
“came on board the thip in the river, under 
“‘ pretence of impreffing feamen, and forcibly 
“ took the chefts, which the defendant had en- 
* paged to carry ;” and, though the mafter was 


* 2 Bulftr. 280. .2. Ro, Abr. 567. 
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entirely blamelefs, yet fr MarrHEew Have 
and his brethren, having heard both civilians and 
common-lawyers, and, among them, Mr. Hor 
for ‘the plaintiff, determined, on the’ principles 
juft before eftablifhed, that the bailor ought to 
recover™. This cafe was frequently mentioned 
afterwards by lord Hott, who faid, that “ the 
** declaration was drawn by the greateft pleader 
«in England of his timet.” 

Still farther: fince neither the element, on 
which goods are carried, nor the magnitude and 
form of the carriage, make any difference in the 
refponfibility of the bailee, one would hardly 
have conceived, that adiverfity could have been 
taken between a /efter and any other thing. Our 
common law, indeed, was acquainted with no 
fuch diverfity; and a private poft-mafter was 
precifely in the fituation of another carrier; but 
the ftatute of CHaRves II. having eftablifhed a 
general poft-office, and taken away the liberty of 
fending letters by a private poft{, it was thought, 
that an alteration was made in the obligation of 
the poft-mafler general; and, in the cafe of 
Lane and Cotton, three judges determined, againft 
the fixed and well-fupported opinion of chief 
juftice Hort, ‘* that the polt-mafter was not 


* 1 Ventr. 190. 238. Raym. 220. 
+ Ld. Raym. 920. 
- { 12Cha, I. ch. 35. See the fubfequcnt ftatutes. 
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‘* anfwerable for the lofs of a letter with exche- 
“ quer-bills in it* :’’ now this was a cafe of or- 
dinary neglect, for the bills were /fo/en out of the 
plaintiff’s letter in the defendani’s office}; and, 
as the mafter has a great falary for the difcharge — 
of his truft; as he ought clearly to anfwer for the 
acts of his clerks and agents ; as the ftatute, pro- 
fefledly enacted for fafety as well as di/patch, 
could not have been intended to deprive the 
fubject of any benefit, which he before enjoyed; 
for thefe reafons, and for many others, | believe 
that CrcEro would have faid, what he wrote on 
a fimilar occafion to TREBATIUS, ‘* Ego tamen 
“ scHVOL affentiorf.” It would, perhaps, 
have been different under the /ftatute, if the poft 
had been robbed, either by day or by xight, 


* Carth. 487. 12 Mod. 482. | 

+ In addition to the authorities, before cited, p. 370. note 
(+), for the diftinction between a lofs by fealth and by robbery, 
fee Dumoulin, trat. De eo quod intereff, note 184. and Ro- 
SELLA CASUUM, 28.b. ‘This laft is the book, which St. Ger-. 
man improperly calls Summa Rofella, and by mifquoting 
which he mifled me in the paflage concerning the fall of a 
Aoufey p. 396. The words of the author, Trovamala, are 
thefe: “Domus tua minabatur ruinam; domus corruit, et in- 
“ terficitequum tibi commodatum certénon poteftdicicafusfor- 
“ tuitus; quia diligentifimus reparafiet domum, vel ibi non ha- 
“ bitiffet; fiautem domus non minabatur ruinam, fed impetu 
© tempeftatis validz corruit, non eft tibi imputandum.” 


if Epift. ad Fam. VII. 22. 
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when there is a neceflity of travelling, but even 
that queftion would have been difputable; and 
here I may conclude this divifion of my eflay, with 
obferving, in the plain but emphatical language of 
St. GerMAN, “ that all the former diverfities be 
“ oranted by {econdary conclufions derived upon 
‘“thelaw of reafon, without any ftatute made m 
© that bebalf; and, peradventure, laws and the 
‘*‘conclufions therein be the more plain and the 
‘¢ more open; forif any flatute were made tbere- 
‘* in, I think verily, more doubts and queftions 
‘“ would arife upon the ftatute, than doth now, 
“‘ when they be only argued and judged after 
““ the common law*.” 

Before I finith the bifforical part of my eflay, 
in which I undertook to demonftrate, ‘* that a 
“ perfect harmony fubfifted on the interefting 
“ branch of jurifprudence in the codes of nations 
““ mofl eminent for legal wifdomt,” 1 cannot for- 
bear adding a few remarks on the inftitutions of 
thofe nations, who are generally called barbarous, 
and who feem in many inftances to have de- 
ferved that epithet: although traces of found 
reafoning and folid judgement appear in moft of 
their ordinances. 

By the ancient laws of the Wisicorus, 
which are indeed rather obfcure, the “ keeper ot 


* Doct. and ctud. dial. 2. chap. 38. laft fentence. 
+ BP. 335. 
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“a horfe or an ox for bire, as well as a birer for 
“ ufe, was obliged, if the animal peri/bed, to re- 
“turn another of equal worth:’’ the law of the 
Baiuvarians on this head is nearly in the fame 
words; and the rule is adopted with little altera- 
tion inthe capitularies of CHARLEMAGNE and 
Lewis the Pious*, where the Mofaick law be- 
fore cited concerning a borrower may alfo be 
found}. In all thefe codes a depofitary of gold, 
filver, or valuable trinkets, is made chargeable, 
if they are deftroyed by fire, and bis own goods 
perifh vot with them; a circumftance, which 
fome other legiflators have confidered as conc/u- 
jive evidence of grofs negle& or fraud: thus, by 
the old Briti/btract, called the book of Cynawe, 
a perfon, who had been robbed of a depofit, was 
allowed to clear himfelf by making oath, with 
compurgators, that he had no concern in the rob- 
bery, unle/s be had faved bis own goods; and it 
was the fame, I believe, among the Britons in 
the cafe of a lofs by fire, which happened with- 
out the fault of the bailee; although Howe the 
Good feems to have been rigorous in this cafe, 
for the fake of publick fecurity{. There was 


* Lindenbrog, LL. Wifgoth. lib. 5. tit. §.§ 1, 2, 3. and 
LL. Baiuvar. tit. 14. 61,2, 3,4» Capitul. lib. 5. § 204. 
| + Capitul. lib. 6.§ 22. Exod. xxi. 14, 19. : 
{ LL. Hywel Dda, lib. 3. cap. 4. § 22. and lib. 3. cap. 
3-§ 40. See alfo Stiernh. Ne Jur. Sveon. p. 256, 257. 
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one regulation in the northern code, which I 
have not feen in. that of any other nation: 
if precious things were depofited and /to/en, time 
was given to fearch for the thief, and, if he could 
not be found within the time limited, a morety 
of the value was to be paid by the depofitary 
to the owner, * ut damnum ex medio uterque 
“ fuftineret*.”’ 

Now I can fcarce perfuade myfelf, that the 
phrafe ufed in thefe laws, fi id perieril, extends 
to a perifhing by inevitable accident; nor can I 
think, that the old Gotbick law, cited by STIERN- 
HOOK, fully proves his aflertion, that ‘‘a de- 
“ pofitary was refponfible for irre/i/tible force ;” 
but I obferve, that the military law-givers of the 
north, who entertained very high notions of 
good faith and honour, were more ftridt than 
the Romans in the duties, by which depofitaries 
and other truftees were bound: an exact con- 
formity could hardly be expected between the 
ordinances of polifhed ftates, and thofe of a peo- 
ple, who could fuffer difputes concerning bail- 
ments to be decided by combat; for it was the 
Emperor Freperick II., who abolifhed the 
trial by battle in cafes of contefted depofits, and 
fubftituted a more rational mode of prooft. 


* LL. Wifigoth, lib. §. tit. 5. § 3. 
+ LL. Longebard. lib. 2. tit. 55.§ 35. Confit. Neapol, lib. 


2. tit. 34. 
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I purpofely referved to the laft the mention 
of the Hfrnpv, or Izdzan code, which the learn- 
ing and induftry of my much-efteemed friend 
Mr. HaLuep has made acceflible to Europeans, 
and the Pers1AN tranflation of which I have had 
the pleafure of feeing: thefe laws, which muft zs 
all times be a fingular objc& of curiofity, are 
now of infinite importance ; fince the happinefs 
of millions, whom a feries of amazing events 
has fubjected to a Britz/b power, depends on a 
{trict obfervance of them. 

It is pleafing to remark the fimilarity, or ra- 
ther identity, of thofe conclufions, which pure 
unbiaffed reafon in all ages and nations feldom 
fails to draw, in fuch juridical inquiries as are 
not fettered and manaeled by pofizzve inftitution; 
and, although the rules of the Puzdits concerning 
fuccefion to property, the punt/bment of offences, 
and the ceremonies of religion, are widely differ- 
ent from ours, yet, in the great fyftem of con- 
tracts and the common intercourfe between man 
and man, the Poorer of the Indians and the 
Dicest of the Romans are by no means difii- 
milar*. 


* « Hee omnia, fays Grotivs, Romanis quidem con-. 
“ sruunt legibus, fed non ex illis primitus, fed ex eguitate na- 
“ turali, veniunt: quare eade 1 apud alias quoque gentes 
“reperire eft.” De Jure Belli ac Pacis, lib. 2. cap. 12. 


§ 13. 
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Thus, it is ordained by the fages of Hinduftdn, 
that ‘*adepofitor fhall carefully inquire into 
‘“‘ the character of his intended depofitary; who, 
“if he undertake to keep the goods, fhall pre | 
“ ferve them with care and attention; but fhall 
** not be bound to reftore the value of them, if 
“ they be /paled by unforefeen accident, or burned, 
** or flolen; UNLESS he conceal any part of them, 
‘that has been faved, or unlefs his own effec?s 
“© be fecured, or unlefs the accident happen after 
‘« his refufal to redeliver the goods on a de- 
“© mand made by the depofitor, or while the de- 
‘¢ pofitary, again{t the nature of the truift, pre- 
* fumes to wake ufe cf them:”’ in other words, 
“ the bailee is made anfwerable for fraud, or 
“ for fuch negligence as approaches to it*, 

So, a dorrower is declared to be chargeable 
even for cafialty or violence, if he tail to return 
the thing after the completion of the bufinefs, 
for which he borrowed it; but not, if it be ac- 
cidentally loft or forcibly feized, before the ex~ 
piration of the time, or the conclufion of the af- 
fair, for which it was lent? : in another place, 
it is provided, that, if a pledge be damaged or 
loft by unforefeen accident, the creditor fhall ne- 
verthelefs recover his debt with intereft, but the 


* Gentes Laws, chap. IV. Sce before, p. 373. 
+ Same chapter. See before, p. 397. 
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debtor fhall not be entitled to the value of his 
pawn*; and that, if the pledgee ufe the thing 
pledged, he fhall pay the value of it to the 
pledgor in cafe of its lofs or damage, whilft he 

ufes itt. | 

In the fame manner, if a perfon Azre a thing 
for ufe, or if any metal be delivered to a work- 
man, for the purpofe of making veflels or orna- 
ments, the kailees are holden to be difcharged, 
if the thing bailed be deftroyed or {fpoiled by 
natural misfortune or the injuftice of the ruling 
power, UNLESS it be kept after the time limited 
for the return of the goods, or the performance 
of the workt. 

All thefe provifions are confonant to the prin- 
ciples eftablifhed in this effay; and I cannot 
help thinking, that a clear and concife treatife, 
written in the Perfan or Arabian language, on 
the law of Contrac?s, and evincing the general 
conformity between the 4/atick and European 
fy{tems, would contribute, as much as any recu- 
lation whatever, to bring our Eng/ifh law into 
good odour among thole, whofe fate it is to 
be under our dominion, and whofe happinets 

ought to be a ferious and continual object of our 
care. 


* Chap. I. Set. I. Before, p. 415. 416. 
+ Chap. I. Sect. II. Before, p. 409. 
t Chap. IV. and Chap. X. Before, p. 418, 421. 
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Thus have I proved, agreeably to my uns 
dertaking, that the plain elements of natural law, 
on the fubjeét of BAILMENTs, which have been 
traced by a foort analyfis, are recognifed and con- 
firmed by the wifdom of nations*; andI haften 
to the third, or /ynthetica/, part of my work, in 
which, from the nature of it, moft of the def- 
nitions and rules, already given, mutt be repeated 
with Jittle variation in form, and none in /udb~ 
fiance: it wasat firft my defign, to fubjoin, with 
a few alterations, the Syxop/s of DELRIO; but 
finding, that, as By NKERSHOEK exprefles him- 
felf with an honeft pride, I bad letfure fontetimes 
fo write, but never to copy, and thinking it un- 
juft to embellifh any produétion of mine with 
the inventions of another, I changed my plan; 
and fhall barely recapitulate the dottrine ex- 
pounded in the preceding pages, obferving the 
method, which logicians call Synthefs, and in 
which all {ciences ought to be explained. 

I. Vo begin then with definitions: 1. Batt- 
MENT 15 @ delivery of goods in tru/?, on a contraét 
expreffed or implied, that the truft fhall be duly 
executed, and the goods redelivered, as foon as the 
time or ufe, for which they were bailed, foall have 
elapfed or be performed. 

2. Depostr is a bailment of goods fo be kept 

Jor the bailor without a recompenfe. 


* Before, p. 328 and 337. 
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'3.. MANDATE is a dat/ment of goods;. with- 
out reward, to be carried from place ta place, or 
to bave fome att performed about hem. . 

4. LENDING For uss is a baslment of a thing 
for a certain time fo be ufed by the borrower 
without paying for tt, = | oh 4 

§. PriepGine isa dailment of goods “ a 
debtor to his creditor to be kept till the debt. be 
difcharged, - 

6. Lertine ro ire is t. a dailment of A 
THING to be ufed by the hirer for @ compenfation 
in money; OY, 2. a letting out of WORK and LA- 
BOUR to be done, or CARE and ATTENTION to 
be beffowed, by the bailec, on the goods bailed, 
and that for @ pecuniary recompenfe; or, 3. of 
CARE and PAINS in Carrying the things delivered 
from one place to another for a Stipulated or im- 
plied reward. 

7. INNOMINATE BAILMENTS are thofe, 
where the compen/atiom tor the ufe of a thing, 
ot for Jabour and attention, is not pecuniary, but 
either 1. the reciprocal ufe or the gift of fome 
other thing; or, 2. work and pains, reciprocally 
undertaken; or, 3. the w/e or giff of another 

thing in confideration. of care in labour, and 
eonverfely. 

Bes ORDINARY peer is i omiff lone that 
care, which every man. of cqmnman prudence, and 
VOL. Vie 6G 
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capable of governing a famiy, takes “d his own 


concerns. | 

9g. Gross neplett j is ‘hi want of .that care, 
which every man of common feufe, bow mattentive 
jeever, takes of 41s own property. 

ro. SiricHT neglect is the omufson of that 
diligence, which very circum/pect and thoughtful 
perfens wle in fecuring their own goods and 
chattels. | 

13. A NAKED CONTRACT is a contraét 
made without confideration or recompen/e. 

Il. The rules, which may be confidered as 
extoms flowing from natural reafon, good mo- 
sals, and found policy, are thefe: 

1. A bailee, who derives mo benefit from his 
undertaking, is refponfible only for Gross ne- 
glett. 

2. A bailee, who alone receives beneft from 
the bailment, is refponfible for sLienT ne- 
glect. 

3- When the bailment is beneficial to both 
parties, the bailee muft anfwer for ORDINARY 
neglect. 

4. A SPECIAL AGREEMENT of any bailee to 
an{wer for more or #e/;, is in general valid, _ 

5+ Ate bailees are anfwerable for a€tual 
FRAUD, even though the contrary. be ipulated. 

6. No bailee — be -charged for a lofs-by 


a 
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inevitable ACCIDENT or irrefftible FORCE, exe 
cept by /pecial agreement. 

7. RopBery by force is con: dered as irre- 
Sifitble; but a lofs by private sts aLTH is pres 
Jumptive evidence of ordmary. neglect. 

8. Gross neglect is a violation of good faith, 

9. No action lies to compel een 
_ Of a naked contraét. : 

19. A reparation may be obtained by fuit for 
every DAMAGE occafioned by an injuRY. 

11. The negligence of a seRVANT, acting dy 
his mafter’s expres or implied iil is the neg- 
ligence of the MASTER. 

II. From thefe rules the following propof~ 
tions are evidently deducible : 

1. ADEPosITARY isrefponfible only for Gross 
negle€t; or, in other words, for @ violation of 
good faith. 

2. A DEPOSITARY, whofe character is 
known to his depofitor, fhall not anfwer for mere 
neglect, if he take no better care of his own goods, 
and they alfo be {poiled or deftroyed. 

3- A MANDATARY 40 carry is ref{ponfible 
only for cross neglect, or a breach of i 
Sath. “ 

4. A MANDATARY fo perform a work is 
bound to ufe a degree of diligence. — to ou 
performance of it. 

5» A man cannot be said by ACTION 

GG 2 
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to perform his promife of engaging | ina DEPOSIT 
or a MANDATE. 

6. .Areparation may be obtained Te for 
DAMAGE occafioned by the nonper formance of a 
promife to become a DEPOSITARY of a MAN- 

DATARY. | 3 
| .7. A BORROWER FOR USE Is petpontibts for 
SLIGHT negligence. | 

8. A PAWNEE 1s anfwerable for ORDINARY 

neglect. 

9. The wre of a THING is adie for 
ORDINARY neglect. 

10. A WORKMAN for HIRE muft anfwer 
for oRDINARY neglect of the goods bailed, 
and apply a degree of SKILL equal to bis une 
dertaking. 

11, ALETTER to HIRE of his cARE and 
ATTENTION 18 refponfible for ORDINARY neg- 
ligence. 

12. A CARRIER for HIRE, by /and or by wa- 
ter,is anfwerable for orDINARY neglect. 

IV. To thefe rules and propofitions there are 

forhe exceptions : 
1. A man, who /pontaneoufly and offciony 
engages to deep, or to carry, the goods of an- 
other; though niseiaidiaindi mutt anfwer for 
SLIGHT, neglect. : , | 

2. Ifaman, through Salita and 
with reluédtance,. undertake the execution of 2 
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MANDATE, nOo’more can be required of him 
than @ fair exertion of his ability, © = 

3: Axx bailees become re{ponfible for loffes 

by CASUALTY or VIOLENCE, after their refufal 
to return the things bailed on a LAWFUL DE-" 
MAND. 3 : | 
4.' A BoRROWER and ae are anfwer- 
able in ALL’ EveNTs, if they keep the things 
borrowed or hired after the fipulated time, or . 
ufe them adiferently from their agreement. 

"5. ‘A “DEPOSITARY and a PAWNEE are an- 
fwérable in ALL EVENTS, if they u/e the things 
depofited or pawhed. 

6. An INNKEEPER Is chargeable for the 
goods of his gueft within bis inn, if the gueft 
be robbed by the side or inmates of the 
keeper. : 

7, A COMMON CARRIER, By land ot by 
water, mutt indemnify the owner of the goods 
carried, if he be RoBBED of them. °° fy 

V. Itis no exception, but a dorillary, from 
the rules, that «* every bailee is refponfible: for a. 
“ lofs by ACCIDENT or FORCE, however # inevt- 
“ rable or irrefifible, if it be occafoned by’ that 
“¢ depree of ‘negligence, for which the nature of 
“his contract makes him generally anfwera- 
“ ble;” and I may here conchide my difcuffion 
of this important title’ in jurifprudence with a 
general and obvious remark ; that ‘ a// the pres 
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“‘ ceding rules and propofitions may be diverfi-. 
“fied to mijinsty by the cercumftances: of every: 
« particular cafe ;” on which circumftanees it is 
crithe continent the province of a judge appomt- 
ed by the fovereign, and in ENGLAND, to our 
conftant honour and happinefs, of a jury freely. 
chofen by the parties, finally to decide: thus, 
when a painted cartoon, pafted on canvas, had 
been depofited, and the bailee kept it fo near a 
damp wall, that it peeled and was‘much in- 
jured, the. queftion “ whether the. depofitary 
‘“‘ had been guilty of Gross neglect,” was: pro- 
perly left tothe jury, and, on,a verdict for 
the plaintiff, with pretty large damages, the 
court refufed to grant a new trial*; but it was 
the judge, who determined, that the defendant 
was by /aw refponfible for grofs negligence 
only; and, if it had been proved, that the bailee 
had kept his own pictures of the fame fort in. the 
fame place and. manner, and that ¢hey too had 
been fpoiled, a new trial would, I conceive, have 
been granted; and fo, if no more than s1.1GHT 
negledt had been committed, and the j jury had, 
neverthelefs, taken upon themfelves to deeide 
-againft law, that a bailee without reward was 
refponfible for it. 
- Should the method ufed in this little tra& be 
approved, I may poffibly not want inclination, 


"3 Stra. 109. Mytton and Cock. 
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if I-do not want leifure, to difcufs ar the fame 
form every branch of Eagh/h law, crvil and: eri 
minal, private and publick;. after which it will 
be eafy to feparate. and mould inte diftin@ 
works, the three principal divifions, or the ana- 
lytical, the biftorical, and the fyathetical, parts. 
The great fyftem of jurifprudence, like that 
of the Univerfe, confifts of many fubordinate 
fyftems, all of which are conne¢ted by nice 
links and beautiful dependencies; and each of 
them, as I have fully perfuaded myfelf, is re- 
ducible to a few plain elements, either the wife 
maxims of national policy and general conveni- 
ence, or the poftzve rules of our forefathers, 
which are feldom deficient in wifdom or utility: 
if Law de a ference, and really deferve fo fub- 
lime a name, it muft be founded on principle, 
and claim an exalted rank in the empire of 
reafon; but, if it be mere/y an unconnected {eries 
of decrees and ordinances, its ufe may remain, 
though its dignity be leffened, and He will be- 
come the greateft lawyer, who has the ftrongeft 
habitual, or artificial, memory. In practice, law 
certainly employs ¢wo of the mental faculties; 
reafon, in the primary inveftigation and deci- 
fion of points entirely new; and memory, in 
tranfmitting to us the reafon of fage and learned 
men, to which our own ought invariably to . 
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yield, if not from a becoming madefty, at leaft 
from, a juft attention to that object, for which 
all laws: are framed,-and all focieties inftituted, 
THE GOOD OF MANKIND, .—_ 


ADVERTISEMENT. 


AFTER I had finithed the preceding tra&, to 
the fatisfaCtion of feveral friends, but not to my 
own, I was informed, that the learned Curis- 
TIAN THoOmastus had publithed a differtation 
on the fame fubjeét with the following title: 
De Ufu Praético Doétrine difficillime ‘furis Ro- 
mani de Culparum Preftatione in Contrattibus ; 
Haz, mpccv. The fame of the author, and 
the high applaufe, which the very fenfible 
Bynkerfboek beftows on him, impreffed me with 
a moft favourable idea of his work, and with a 
ftrong defire to procure it; but, to my extreme 
difappointment, I cannot find it in any library, 
publick or private, in the Metropolis or in either 
of our Univerfities; I have fent for it, however, 
to Germany, and, when I receive it, fhall take 
a fincere pleafure, either in correéting fuch er- 
rors, as it may enable me to detect in my eflay, 
‘or in confirming the fyftem, which I have 
adopted, by fo refpectable an authority. | 
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Amies and Stevens, - Page 438 
Barcroft's Cafe, - ~ ib. 
Bonion’s. Cafe, - - 363 
Calye’s Cafe, - - 422 
Coggs and Bernard, - oe 386 
Dale and Hall, a - 436 
Gibbon and Payntion, - + 437 
Cafe of Gravesend Barge, - - 438 
Lane and Cotton, - - 440 
Mars and Slew, - - 439 
Mofley and Fofftt,  — - - gat 
Mulgrave and Ogden, - - 361 
Mytton and Cock, » , ~ 454. 
Powtuary and Walton, - - 389 
Ratchf and Davis, - - 408 
Rich and Kneeland, - - 437 
Countels of Shrew ufour'y’ ys Cafe, - 372 
Soutbcote’s Cafe, - - 368 
Ti iichburne and Whiie, | - os 436 
Vere and Smith, - - 42g 
Wheatly and Low, - - 378 
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ANINQUIRY °° 
INTQ 
THE LEGAL MODE | 


OF 


SUPPRESSING RIOTS. 


IT has long been my opinion, that, in times of 
national adverfity, thofe citizens are entitled to 
the higheft praife, who, by perfonal exertions 
and active valour, promote at their private 
hazard the general welfare; that the fecond rank 
in the fcale of honour is due to thofe, who, in 
the great council of the nation, or in other af- 
femblies, legally convened, propofe and enforce 
with manly eloquence what they conceive to be 
falutary or expedient on the occafion; and that 
the third place remains for thofe perfons, who, 
when they have neither a: neceffity to act, nor 
a fair opportunity to fpeak, impart in writing 
to their countrymen fuch opinions as their rea~ 
fon approves, and fuch: ‘knowlege as their apie 
refearches have enabled them to acquire. - 
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With thefe reftrictions, the {word, the tongue, 
and the pen, which have too often been em- 
ployed by the worft paffions to the worft pur- 
pofes, may become the inftruments of exalted 
virtue ; inftruments, which it is not the right 
only, but the duty, of every man to ufe, who 
can ufe them; paying always a facred regard 
to the Jaws of that country, which he under- 
takes to defend, to advife, or to enlighten. 

A fenfe of this duty and a confcioufnefs of this 
right have impelled me, with no views, as it will 
be readily believed, of ambition or intereft, much 
lefs from any factious motive, to take up that 
inftruament, which I have ftated as the leaft ho- 
nourable of the three, and to prefent the pub- 
lick with a few confiderations on a fubject no 
lefs interefting at the prefent hour than impor- 
tant to all future ages. 

_ Having unhappily been a vigilant and indig- 
nant {peCtator of the late abominable enormities ; 
having feen the fenate befieged, and the fenators 
infulted ; the laws of our country defied, and the 
law of nations violated; having beheld the 
houfes of our trueft patriots and moft refpeCtable 
magiftrates either deftroyed, affailed, or menaced; 
having pafled a whole night encircled by the 
blazing habitations of unoffending individuals, 
and by the flames of thofe edifices which pub- 
lick juftice had allotted to various claffes of of- 
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fenders; having lamented over a great metro- 
polis expofed for many days to the fury of a licen- 
tious rabble; having believed the nobleft com- 
mercial City in the world to be in danger of a 
fecond conflagration; having in vain fought ac- 
cefs to the courts at Weftminfter in full term, 
and to the houfes of parliament in full feffion; 
having, in a word, been witnefs to horrors, all 
the concurrent caufes of which are not eafy to 
be known, and all the confequences of which are 
lefs eafy to be predicted ; I could not but fee at 
length, with a mixed fenfation, between anguifh 
and joy, the vigorous and triumphant exertions 
of the executive power; and I admitted the ne- 
ceflity of thofe exertions, whilft I deplored it... 
Every well-difpofed man, and lover of tran+ 
quillity, muft have rejoiced, that, on the ninth 
of June, the peaceable and terrified inhabitants af 
this noble Capital might enjoy repofe; that the 
valuable effects, which many had removed, and 
fome had even buried, might be replaced; that 
the artifan might refume his implements, and the | 
ftudent, his books; that juftice had reafcended 
her feat; and that order was fucceeding to con- 
fufion, harmony to difcord; but every honeft 
man and lover of his country muft have grieved, 
that a whole week was then before us, in which 
the neceflary adjournment of the Commans, 
who would otherwife have been deliberating. on 
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the ftate of the metropolis :and the kingdom, 
had left us under a power, which, whatever it 
might be in form and in effet, was in truth and 
fubftance, diGatorial. | 

_ In this awful interval a queftion occurred to 
me, which muft naturally have prefentéd itfelf 
to many others: ‘“* Whether the ftill-fubfifting 
‘laws ahd genuine conftitution of ENGLAND 
‘“had not armed the civil ftate with a power 
“ fufficient, if it had been previoufly underftood 
« and prepared, to have fuppreffed ever fo for-, 
“ midable a riot without the intervention of the 
“ military.” 

_ If no fuch power legally exifted in the fiate, 
our fyftem, I thought, muft be defective in a 
_moft: effential point; fince no people can be 
really and fubftantially free, whofe freedom is 
{o precarious, in the true fenfe of the word, as 
to depend on the protection of the foldiery; and 
even our protectors, who for feveral days poffibly 
-eould not, but certainly did not, act at all, might 
have been neceflarily called away, in the moft 
dangerous moment, to defend our coafts and 
maritime towns: if, on the other hand, fuch a 
power of felf-prote@ion did exift, our laws, I 
concluded,. muft- have been dilgracefully ne- 
 gle&ted, and ought to be reftored to ‘full vigour 
» A very fhort. inquiry enable 





me ‘teanfwer 
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the queftion, at leaft to my own fatisfaction, in 
the affirmative; and it is the refult of this in- 
quiry, which I now requeft the public to accept 
with the indulgence due to an occafional produc- 
tion, and with the attention due to a fubje& of. 
general importance. ‘ 

This then is the propofition, which I under- 
take to demonftrate: “ That the common, and 
“* ftatute, laws of the realm, in force at this day, 
“* sive the civil ftate in every county a power, 
«which, if it were perfectly underftood and 
“ continually prepared, would effe€tually quell — 
‘¢ any riot or infurrection, without affiftance from _ 
“the military, and even without the modern 
© riot-act.” 

To this propofition I fhall ftrictly, and, as far 
as F am able, logically confine myfelf ; avoiding 
all parade of legal or antiquarian learning, and 
omitting all fuch difquifitions as might anfwer 
the purpofe of oftentation, which I difdain, but 
not of utility, which alone I feck: fhould the 
curious and intelligent reader be defirous of in- 
veftigating the powers of magiftrates and of courts 
in recording riots and punifhing rioters, and of 
tracing the hiftory of our ancient and modern. 
laws for the prefervation of publick tranquillity, 
from that of king Ina to that of Georcr the 
" Firft; he will receive ample information from 
the various books of authority, which I fhallj 

VOL. Vi. HH 


466 - LEGAL MODE OF 


have occafion to cite in the courfe of my argu- 
ment. 

It is in every one’s mouth, that, on all violent 
breaches of the peace, the fheriff of the county 
is not only authorized but commanded to raife 
the Poffe Comitatis, and forcibly to fupprefs the 
tumult ; but, if moft of thofe, who ufe this ex- 
preffion, will examine their own minds, they will 
prefently perceive, that they utter words, which 
eonvey to them no diftin@ idea, and that the 
power of the county, like many other powers in 
nature and jurifprudence, is very ill afcertained, 
and very imperfectly comprehended. Logicians 
give us an admirable rule, “thai we /bould feek 
“ after a clear, precife and complete conception of 
“ things, as they really exift in their own nature 
“and in all their parts, and fbould not always 
“ imagine that there are ideas, becaufe there are 
“ words*:” let us apply this rule to the cafe be- 
fore us, and endeavour to form a luminous, 
fixed, comprehenfive notion of the power in 
queftion; without fuppofing that we compre- 
hend it, merely becaufe we know, that, befides 
its Latin name, it is called in Norman French, 
Poiar del Countee, and fometimes, Aide del 
pais. 


We cannot begin our inveftigation under a 


Watts, part I. chap. vi. + Crompt. 124. 
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more certain or more refpeétable guide, than 
Chief Juftice Fivgux, whofe words I fhall tran- 
{cribe from that moft venerable. repofitory of 
genuine Evigli/h wifdom, the Year books*: 
“« At the beginning,” fays that learned Judge, 
all the adminiftration of juftice was in one 
** hand, namely, in the Crown; then, after the 
_ “ multiplication of the people, that adminiftra- 
“tion was diftributed into counties, and the 
“ power was committed to a deputy in each 
“ county, namely, the Vifcount, or Sheriff; who 
““ was the King’s deputy to preferve the peace; 
‘‘ and thus it is, that all people muft, in obe- 
‘‘dience to him, be ready in defence of the 
-“ yealm, when enemies come: thus too was he 
‘¢ affigned to be a confervator of the peace, to 
‘“ punith malefators, to defend the realm when 
‘* enemies invade it, to be attendant on the’King 
“in war-time, and to caufe all people in his 
‘‘ county to go with the King to defend the 
“ Jand againft enemies.” | 

Who the people are, that the laws of England 
required, and ftill require, to be ready and obe- 
dient to the fheriff on all occafions of publick 
difturbance, we learn from the judicious: anti- 
quary, LAMBARD, who cites and adopts the 
opinion of Mr. Marrow delivered in a work, 


* 12. Hen. VII. 17. 
HH 2 


se 
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which I fuppofe to have been a reading on the 
ftatute 13 Hen. IV. His opinion was, “ that the 
“« juftices of the peace, fheriff or under fheriff, 
“ ought to have the aid and affiftance of all 
“knights, gentlemen, yeomen, labourers, fer- 
“‘ vants, apprentices, and likewife of wards, and 
“ of other young men above the age of fifteen 
‘years; becaufe all of that age are bound to 
“have barnefs, or armour, by the flatute of 
‘© Winchefter*.’. 

What effect the fubfequent repeal of the fta- 
tutes of armour might have on the reafon 
afigned by Mr. Marrow for his opinion, it is 
needlefs to inquire; for it feems obvious, that the 
ftatutes of James I. removed the neceffity only, 
and not the propriety, of having arms, or, to ule 
the very words of the old att, armure pur la pees 
garder; and the doctrine in Lambard is gene- 
rally underftood to be law}. The paflage above- 
cited appears, however, to have mifled the great 
commentator on the laws of England, who feems 
to have colle€ted from it, that none were bound 
to obey the fummons of the fheriff, but perions 
under the degree of nobility}; whereas the patent 
of affiftance, cited by Dalion||, commands ba- 
rons; earls, and dukes, to be auziliantes et re- 


* Lamb. Eiren. 316. + Dalt. C. 95. 
4: Comm. 244. 4 Comm. 122. IC. 1, 
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Jpondentes to the’ fheriff in all things belonging 
to his office. | 

The power of the county, mn —e 
the whole civil ftate, from the duke to the pea- 
fant; while the military ftate, as _fuch, forms no 
part of that power, being under a different com- 
mand, and fubje&@t to a different law; but, as 
every foldier in England is at the fame time a 
citizen, he is authorized and perhaps bound, 
when under no particular orders or at no parti- 
cular ftation, to exert himfelf. like any other good 
fubject, in the fuppreffion of tumults, the pre- 
vention of felony, and the apprehenfion of the 
rioters or felons. This I mean: when the fol- 
diery, not being upon military duty, happen to be 
prefent at a riot, and in their civil capacity forci- 
bly fupprefs it, their act is not only legal but 
laudable; andthe colour of their clothes, or the 
nature of their arms, make no kind of difference; 
but, when they are im truth called out by the 
executive magiftrate, and are ix facf no more 
than inftruments in the hands of their com- 
manders, their acts can only be juftified by that 
Necessity whichalways defends what itcompels, 
which for the time fuperfedes all pofitive law, 
but of the real exiftence of which their country 
muft afterwards judge, unlefs the legiflature 
fhould, in their wifdom, be pleafed to declare it. 
For this diftinétion I can produce no written au- 
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thority; butit feems confonant to reafon as well 
as truth. | | 
This power of the county, of which we may 
now begin to torm’a diftinG@ idea, is mentioned, 
as well known and well underftood, in a va- 
riety of ftatutes, which were confirmatory of the 
common law; and fome parts of which I fhall 
cite in the original languages, how barbarous or 
inelegant foever they may appear to a claffical 
eye. | | 
The flat. Weftm. 1. c. 17. ordains ‘qe le vif- 
“€ counte ou Je bailiff, prife ove luy poyer de fon 
“ countee, ou de fa baille, voit eflayer de faire le 
‘* plevin des averes a celuy qe prit les averes.”’ 
And that of Weftm. 2. c. 39. 1s more peremp- 
tory in cafes of refiftance to the execution of 
civil procefs: ‘* Multoties etiam dant re{ponfum, 
** quod non potuerunt profequi preceptum regis 
‘t propter refiftentiam poteftatis alicujus magna- 
* tis, de quo caveant vicecomites de cztero, quia 
“ hujufmodi refponfio multum redundat in de- 
*< decus domini regis; et, quam cito ballivi fui 
“ teftificantur, quod invenerunt hujufmodi re- 
“ fiftentiam, ftatim omnibus omiffis, affumpto 
 fecum poffe comitatis fui, eant in propria per- 
“ fond ad faciendam executionem.” By the 17 
Rich. II. c. 8. it is enacted, that, in cafe of any 
tumult or diforder, “a pluis toft ge vifcontz 
“et autres miniftres le roi poent ent avoir 
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* coniffance, ove la force del countee et pais, ou 
tiel cas aviegne, ilz mettent deftourbance en- 
‘contre tiel malice ove tout lour poair, et 
‘“preignent tielx meflefouss, et les mettent en 
‘“‘ prifone tange due execution de leie foit fait 
‘“ de eux, et ge touz feignurs et autres liges du 
‘yoialme foient entendantz et aidantz, de tout 
“* lour force et poair, as vifcontz et miniftres avant 
“ ditz.”’ | 

Again: by the 13 Hen. 1V.c. 7. “ Ordeig- 
“ nez eft et eftabliz, ge, fi aucun riot aflemblee 
“ou rout des gentz encontre la loie fe face en 
‘aucune partie del roialme, les juftices de paix, 
‘“‘ trois ou deux de eux a meyns, et le vifcont 
** ou fouth vifcont del countee, ou tiel riot affem- 
“ blee ou rout fe ferra enapres, veignent ove le 
“‘ poair del countee, fi befoigne ferra, pur eux 
‘ arefter, et eux areftent.” In the conftruction 
of this laft ftatute it has been holden*, that, al- 
though it {peak of ¢4rce or two juftices at leatt, 
yet ove juftice may raife the power and fupprefs 
a riot; for itis a beneficial law, faid Fineux, and 
was enacted for the prevention of mifchief, which 
might enfue, if a juflice were to wait for others. 
It has alfo been adjudged, that, under the word 
- minifters, in the ftat. 17 Rich. II. c. 8. juftices 
of peace are comprifed j-; and fo are con/tables, 


* 14 Hen. VIL. 10. Crompt. 46.b. +Crompt. 46. a. 
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by the opinion of Fitzberbert cited by Crompton, - 
and confirmed by the Year book 1 Hen. VII. 
10; where it is laid down, that “ conftabularii 
“ ville fuper affraiam poffunt levare populum.”’ 

We may therefore conclude, that, in all cafes 
of tumult and infurre€tion, the fheriff, or other 
minificr, may and ought to make proclamation, 
commanding all fuch perfons, as conftitute the 
power of the county, to affemble and affift him*; 
or he may fend a particular warning or fummons, 
for the fame purpofe, to every individual of the 
poffe, who muft attend fuch fummons under 
pain of a heavy fine and imprifonment ; for, by 
the ftat. 2 Hen. V.c. 8. it is provided, “ ge 
“« Jes lieges du roi efteantz fufficeantz pur tra- 
* vailler en le countee, ou tielx routes affemblez 
‘* ou riotes font, foient affiftantz as juftices, com- 
““ miffioners, vifcont, et foutz-vifcont, de mefme 
“le countee, gant ilz ferront reafonablement 
“ garniz, pur chivacher, ove les ditz juftices, 
“* commiffioners, et vifcont ou foutz-vifcont en 
“aide de refiftence de tielx riotes routes et af- 
*« femblez {ur peine demprifonement et faire fyn 
“et ranceon al roi:’” And the offence of ne- 
glecting to join the power of the county, after 
fuch reafonable warning, is ranked by Sir William 


* Dalt. c. gs. 
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Black/tone under the clafs of contempts again ibe 
king's prerogative*. 

Having fixed our ideas concerning the nature 
of this legal power, the mode of raifing it, and 
the punifhment of a criminal negle& to join it, 
let us confider, firft, by the help of reafon only, 
what corollaries neceflarily follow the doétrine, 
which we have expounded; and, next, inquire 
whether authority and reafon, which lord Coke 
juftly calls the two faithful witneffes in matter of 
law+, coincide on the queftion before us; as 
they indubitably will, unlefs either our previous 
ratiocination be illogical, or the minds of ancient 
and modern lawyers have taken a bent from the 
prejudices of their refpettive ages. 

From the obligation of the fheriff, or other 
minifter, to aflemble the power of his county for 
the fuppreflion of any rebellion, infurrection, 
riot, or affray, and for the repelling of invading 
enemies; from the duty incumbent on every 
man of fufficient years and ftrength to aflociate 
himfelf with the power fo aflembled, and from 
the principles of natural juftice, which will nei- 
ther require mento do impoffible things, nor refufe 
them the means of performing what they are com- 
manded to perform; from thefe obligations and 
.thefe priaciples it inftantaneoufly follows: Firft; 


* 4 Com. 122. + 1 Inft. Pref. 
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That the fheriff or other peace-officer 1s bound 
to raife /-cb a power as will effeCtually quell the 
tumult either really exifting or juftly feared. 

Secondly; That the power fo raifed may and 
muft be armed with fuch weapons, and ad in 
fuch order, as fhall enable them totally to fup- 
prefs the riot or infurrection, or to repel the in- 
vaders. - | 

Thirdly; That, in the ufe of fuch weapons, 
the power may juftify the charging, wounding, or 
even killing, the rioters or infurgents, who per- 
fift in their outrages, and refufe to furrender 
themfelves. 

Fourthly ; That the power of every county 
ought at all times, but efpecially in times of 
danger, to be prepared for attending the ma- 
giftrate, and to know the w/e of fuch weapons, 
as are belt adapted to the fupprefiiton of tumults. 

Fifthly; That, fince the mufkct and bayonet 
are found by experience to be the moft effectual 
arms, all perfons, who conilitute the power of a 
county, are bound to be competently fkilled in 
the ufe of them. 

Sixthly ; That, fince the only fafe and certain 
mode of ufing them with effet is by aGing in 
a body, it is the duty of the whole civil ftate to 
know the platoon-exercife, and to tearn it in 
companies. 


SUPPRESSING RIOTS. 475 


As no authority, according to CHARRON, can 
ftand without reafon, {o we find, by conftant ex- 
perience, that no reafon can furmount the paf- 
fions and prejudices of men without the aid of 
authority; and I am happy in believing, that 
both of them perfetly coincide in fupport of the 
foregoing propofitions: firft, therefore, I fhall 
prove them by citing cafes, which have been fo-~ 
lemnly adjudged, together with the opinions of 
learned lawyers, whofe works are much refpected 
in our courts of juftice; and, next, I fhall in- 
quire, whether thofe cafes and opinions have 
been over-ruled or fhaken by any fubfequent de- 
cifions, or acts of the legiflature. | 

The earlieft refolution upon the fubject, that 
has occurred to me, was in a cafe, which the 
very learned and judicious Brook thought wortby 
of note* in his time, and which, in the prefent 
time, deferves peculiar attention. It is reported 
in French in the firft page of the Year book 3 
Hen. VII. and it is manifeftly the fame with 
that afterwards abridged in an imperfect Latin 
note printed, out of its place, in the tenth page 
of the fame book; though Brook feems to have 
confidered them as different, or rather not to 
have obferved their identity; for, in the title of 
his Abridgement juft alluded to, he gives them 


* Bro. Abr. sit, Office et Officer. 23. 
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in feparate articles, without melting both parts 
of the Year book together, as I propofe to do; 
by which means | fhall extraé&t the whole cafe 
and form one confiftent {tate of it. 

Joun Derns had been outlawed in the county 
of Suffo/k for felony; and, having brought a 
writ of error to reverfe the outlawry, had ob- 
tained a Nox Afoleffando, which he delivered to 
the efcheator, ‘fobn Lenthorp; who, neverthe- 
lefs, feifed and took away his effeGs. Upon this, 
Deins replevied; and Eomunbd BEDINGFIELD, 
the fheriff, iffued his precept to Thomas Gire, 
his bailiff, purus et conus, together with Roger 
Hopton, Edinund Henngham, and three other 
perfons, direciing them to take the goods of the 
plaintiff out of the efcheator’s pofleffion: accord- 
ingly, the bailiff and his party took forcibly from 
Lenthorp an hundred fheep, which they delivered 
to Deis; and, in order to make delivery of the 
goods and cattle which remained, they aflembled 
all the inhabitants of five adjacent vills; who, in 
number three jundred, arrayed ina warlike man- 
ner, and armed with brigandines, Jackets of mati, 
and GuNS, united and affociated themfelves, and 
marched* to the place where the cattle were de- 
tained ; but did not proceed to any other act of 


violence. 


* Modo guerrino arraiati fe univerunt et affeciaverunt, et iter 


futm arripuerant, 3 Heu. VIL 1, 10, 
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For this imagined breach of the peace, and 


military array, an indictment was preferred in 
the King’s Bench againft the plaintiffin replevin, 
the fheriff and his bailiff, and the perfons who 
had affifted them; but the court unanimoufly ad- 
judged, that the indi€tment was void; founding 
their judgement, as it feems, on the reafons 
advanced by ferjeant Keb/e, whofe argument it 
may be proper to ftate at large. 
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‘* As to the plaintiff in replevin, faid he, no 
wrong was committed by him; for the efchea- 
tor, when he took the goods, after the Nox 
Moleftando had been delivered tc him, acted 
unlike an officer; fince it was his duty, in that 
inftant, to furceafe his procefs: Deis, there- 
fore, was perfectly juftified in complaining to 
the theriff, and muit conicquently be dif- 
charged from this indictment. 
‘ Nor did the fherifftranfgrefs his duty in exe- 
cuting the replevin; for, when the party came 
to him, he could not know, whether he was an 
outlaw or not; or whether or no the efcheator 
had feifed the cattle in the King’s right; which 
ought to have been fhown by the King’s offi- 
cer. The bailiff too muft be difcharged; for 
the fervant is in the fame condition with the 
mafter; and, as the f 2riff cannot do every 
‘thing himfelf, his ie a mult have the fame 
power with him. — 7 
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«‘ In regard to his affembling three hundred 
“ men, that was no illegal af*; for every man is 
*‘ bound to affiit the fheriff and his bailiff; to 
“fupport him in executing the King’s writs; 
‘© and to give him aid in all cafes of need; and 
* this by common law and common reafon, not- 
‘“‘ withftanding the ftatutes of Weftminfter the 
“* firft and fecond. So, if any man refufe to af- 
‘«« fift the fheriff at his reque/?, he fhall be fined, 
‘< whether it be to execute procefs, or to appre- 
“ hend felons.” 

The Court agreed, that the bailiff had as good 
a right to rae the power as the fheriff nimfelf; 
becaufe it is all one office and one authority. 

It was urged, ‘‘ that, if men affemble with 
‘* arms and do nothing, it fhall be intended, that 
“ they aflembled with a bad defign;” but it was 
anfwered, that in fome cafes the prefumption 
might be juft; in others, not: thus the ufe of 
armour on particular occafions, as on Midfum- 
mer eve in London, and at other times for fport, 
- 18 not punifhable; and, here, the caufe of the 
aflembly appears, namely to execute a replevin. 
Even if they had acted, yet their aflembly was 
lawful in the beginning ; and fuch affemblies are 
not illegal as are not to the terror of the people of 


 ® Ceo neff incontre la ley: So Brook reports his werds, tit. 
Riots, 2. 
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our lord the king; which words ought to be ia 
every indictment for an unlawful affembly. 

Another point was touched upon by the king’s 
ferjeants: “that the theriff cannot take with 
‘him /o many armed men, but only a reafonable 
“ party; to which it was anfwered, that, if he 
were fo reftrained, he might be in great jeopardy 
and peril of his life; and for this reafon, be may 
take as many as be pleafes at bis own difcre- 
tion. 

Laftly, it was argued onthe flatute of Weftm. 2. 
c. 39*, that the fheriff might raife the power of 
his county after complaint made, and not before ; 
but the judges heid, that he might raife it before 
by tbe common law. | 

This cafe (which, for convenience in citation, 
I fhall call Bedingfield’s Cafe), is irrefiftibly 
ftrong in fupport of my jir/t and fecond corolla- 
ries; for, although there feems to have been fome 
doubt at firft in the minds of the judges, as it was 
merely the execution of civil procefs, yet, if the 
armed men had marched in array for the purpofe 
of apprebending felons, there would have been no 
debate on the legality of the ad; and, after an 
argument at the bar, the former doubt was en- 
tirely removed. 


* The ftatute of Marlbridge, c. 21. feems here to be meant; 


the wards o/? querimoniam fadtam not being ufed in fat. 
Weiim. 2. | 


430 LEGAL MODE OF 


The next is the cafe of a riot at Drayton Baffet 
in Stafford/bire, determined in the Star-chamber 
in the twenty-fourth of Elizabeth, and cited more 
than once by Crompton*; who fays that the court 
refolved, 1. That, if the two juftices, neareft to 
the place where the riot is committed, do not act 
as they are required by ftat. 13 Hen. 1V. c. 17. 
each of them {hall pay an hundred pounds; and 
the other juftices of the fame county, where the 
tumult was, fhall be fined for not fuppreffing it, 
if there was any default in them, 2. That the 
fheriff and juftices of peace may take as many 
men in armour as are neceflary, WITH GUNS, 
and fo forth, and hill the rioters, if they will not 
yield themfelves; for the ftat. 13 Hen. IV. c. 17. 
fays, that they must arreft them; and, if the juf- 
tices, or any of their company, kill any of the 
rioters, who will not furrender themfelves, it is 
no offence in them. 

This cafe of Drayton Baffet, which is alfo 
cited and approved by Sir Maithew Halet, 
inconteftably demonftrates my ‘third corol- 
lary. | 

Inthe 34th or 43d of Elizabeth (for the date 
is differentiy reported by fome tranfpofition of 
the figures) the doctrine in Beding field’s’ cafe 


— * Crompt. 46. b. 124. b. + 1 HP. C. 49s. 
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was fully recognized and eftablifhed by the deci- , 
fion in the cafe of St. fobn*, or Gardener+; 
which, being fubfequent to the flat. 33 Hen. 
VII. c. 6. prohibiting the ufe of band-guns, 
clearly fhows, that no alteration in the ancient 
law was made by that prohibition. | 

The cafe was this: Gardener had obtained a 
judgement againft St. ‘fobn, and procured a writ 
of execution directed to the fhériff of Bedford, 
who made a warrant to Gardener's own brother 
as a {pecial bailiff; but, refiftance being juftly 
feared, the bailiff armed himfelf with a dagge, 
or fhort gun. It happened that St. ‘fobn was a 
juftice of peace for Bedfordfbire, and feems 
to have had that Wittle learning, which, in 
law rather more than in poetry, 7 a dans 
gerous thing, efpecially when it is coupled 
with knavery; for, having notice how the 
bailiff was armed, he contrived to have him 
feifed by his fervants, and brought before himfelf 
as the meat juftice; when, by colour of his office 
and the flatute of Henry VIII. he committed 
the officer, who came to arreft him, until he 
fhould pay ten pounds, one moiety to the queen, 
and another to the informant. The bailiff hav- 
ing removed himfelf by Sabeas corpus, and the 
whole matter being difclofed to the court, it was 
refolved, ‘* that the fher.f or any of his mi- 


WB REDS 1c 72: + Cro. Eliz. 821, 822. 
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“nifters, in execution of juftice, may carry 
“« dagges or band-guns, or other weapons inva- 
“ five or defenfive, the fame not being reftrained 
“ by the gerieral prohibition of the ftatute ; for, 
“if it were, no Ju/lice would be adminiftered.” 

By ftronger reafon fuch weapons may be car- 
ried for the purpofe of fuppreffing riots, appre- 
hending felons, or repelling invaders. It may 
here be obferved, that the ftatute of Hen. VIII. 
was enacted for the prevention of mifchief, that 
might be occafioned by the ufe of litt/e band- 
guns, which might be carried fecretly and kill on 
a fudden; but guns ofa proper length were not 
prohibited. 

The Cafe of Arms, or BuRTON’s cafe, next 
prefents itfelf to our examination: it is of very 
high authority, and fo appofite to the object of 
our inquiry, that I fhall make no apology for 
citing it in the very words of the learned re- 
porter *: “ Upon an affembly of all the juflices 
‘and barons at Serjeant’s Inn this Eafter term 
“© (39 Eliz.),on Monday the 15th of April, thts 
‘¢ queftion was moved by Anderfon, Chief Juf- 
tice of the Common Bench; Whether men may 
“© arm themfelves to fupprefs riots and rebellions, 
“ or to refift enemies, and endeavour of themfelves 
“to fuppre/s or refift fuch difturbers of the peace 


and quiet of the realm; and, upon good deli- 


* Poph. 121, 122. 
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‘* beration, it was refolved by them all, that every 
‘« juftice of peace, fheriff, and other minifter, or 
‘© OTHER SUBJECT OF THE KING, where fuch 
*‘ accident happens, may doit; and, to fortify 
“¢ this their refolution, they perufed the ftatute of 
“ Northampton, 2 Edw. III. c. 3. which enatts, 
“that none be fo hardy as to come before the king’s 
“‘ juftices or other minifters of the king in the ex- 
‘< ecution of their office with force and arms, nor to 
“: bring force in affray of the peace, or to ride orgo 
‘< armed by night or day, eExcerr the fervants of 
“ the king in bis prefence, or the minifters of the 
“ king in the execution of bis precepts, or of their 
« office, and thofe who are in their company affift- 
‘ing them, OR UPON CRY MADE FOR WEA- 
“ PONS TO KEEP THE PEACE, and this in 
“ places where accidents happen, upon the pe- 
“ nalty in the fame ftatute contained; whete- 
‘“‘ by it appeareth, that, wpon cry made for wea- 
“ pons to keep the peace, EVERY MAN, where 
‘“‘ fuch accidents happen, for breaking the peace, 
“ may by law arm him/elf againft fuch evil-doers; 
* but they took it to be te more difcrete way for 
“every one in fuch a cafe to be affiftant to the 
‘¢ juftices, fheriffs, or other minifters of the king 
“in the doing of it.” 

Highly as the authority of Sir Fobn Popham 
deferves to be refpe¢ted, it is to be wifhed, that 
Lord Ander fonhimfelf had given us a full account 

112 
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- of his own opinion with that of the other judges ; 
but he has left us no more than a fhort note* to 
the fame effect with the preceding report. This 
cafe alfo is cited by Hale+, and the very words 
in Popham are tranfcribed by Sir Fobn Kelyng 
in his report of Lymerick’s cafet. I think it a 
ftrong proof of my fourth corollary, refpecting 
the neceflity of being prepared at all times to 
keep the peace; but, if a particle of doubt on that 
‘head can remain, it will be diffipated at once by 
the ftatute of Weftm. 1.c. 9. by which, as it is 
cited by Crompton$, ‘ purveu eft, ge touz con- 
“« tinualment foient preftez et apparaillez al maun- 
“« dement et al f{omons des vifcountes, et a/crye 
“< del pais de fuire et darefter felons, gant meftier 
“< ferra, auxibien dedeins fraunchifes come de- 
‘hors; et ceux, qe ceo ne ferront, et de cco 
“‘ foient atteintz, le roi prendra a eux grave- 
“ ment;” whence it fhould feem, that ALL suB- 
jecTS, who are not continually preft, or ready, 
for the orders of the fheriff on an alarm in the 
country, are expofed to the royal difpleafure and 
to a fevere penalty; and the word preft (which 
in modern times has been either ignorantly or 
intentionally confounded with the participle paf- 
five of the verb to prefs) is ufed for prepared by 
Chief Juftice Finre£ux ina paffage before cited: 


* 2And.67, $¢171.P.C.53. +t Kel. 76. § 124.2. 
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Tam aware, however, that communialment is the 
ufual reading; which will give a fenfe rather 
lefs forcible, “ that all men generally fhall be 
‘* ready and accoutred at the fummons of the 
“‘ fheriff;” but this amounts to the fame thing; 
for how can aman be armed and apparelled 
in an infant on a fudden alarm, unlefs his 
weapons and accoutrements wete previoufly at 
hand? 

The opinions of the learned, which form the 
fecond branch of my proofs, can add little weight 
to four cafes of fuch authority, as thofe of Beding- 

field, Drayton Baffet, St. ‘fobn, and the Cafe of . 
Arms: indeed, thefe cafes feem to have been 
the guides of Lambard and Dalton, Hale and 
Hawkins; who all agree, that “ it is referred to 
“ the difcretion of the fheriff, under-fheriff, or 
“ other perfon authorized to raife the po/fe, how 
“ many men they will aflemble, and how they 
“ fhall be armed, weaponed, or otherwife furnifhed 
** for the bufinefs* ;” that “ private perfons may 
‘¢ arm themfelves in order to fupprefs a riot, and 
‘‘ that all, who attend the juftices in order to 
‘* quell a tumult, may take with them fuch wea- 
“ pons as fhall enable them to do it effectually+-; 
** that, laftly, in executing procefs or apprehend- 
“ing rioters, they may, by the common law, 


* Lamb. Eiren, 317. Dalt.c.95. +1 Hawk. P. C. c. 65. 
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“ beat, wound, or kill, any of the opponents or 
‘¢ infurgents, who fhall refift them*;” all which 
opinjons are fupported by folemn decifions, and 
are, in truth, the conclufions of natural reafon 
from the fimpleft and fureft premiffes. 

The ffth and fixth propofitions, which I con- 
fider as fimple corollaries, are founded in part on 
extrinfick affumptions, drawn from hiftory and 
experience: they may therefore, even by the 
rules of law, admit of proof from the authority 
of men, ‘ quibus in arte fua credendum eft ;” 
and the following citation from Mr. Winp- 
HAM’s elegant introduction to his Plan of Di/- 
cipline for the Norfolk Militia will be thought as 
convincing as any paflage in Fitzherbert or 
Brook. ‘* About the beginning of this century, 
“‘ fays he, the troops in Europe were univerfally 
“armed with firelocks; to which, much about 
“ the fame time, the bayonet being added, pikes 
~ “ alfo were laid afide. When the ufe of fire- 
*‘ arms began to be generally eftablifhed, the zc- 
“ ceffity of a great regularity and uniformity, in 
“‘ the manner of ufing thofe arms, became appa- 
* rent: it was foon difcovered, that thofe troops, 
‘* which could make the brifkeft fire, and fuftain 
“it longeft, had a great fuperiority over others 
‘lefs expert; and, likewife, that r4e efficacy and 


* Lamb. Eiren. 313. 1 Hale, H. P.C. 495. 
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* power of fire did not confift in random and fcat- 
“< tering fhots made without order, but in the fire 
** of a body of men at once, and that properly timed 
« and direéted. Yt was therefore eceffary to ex- 
“ ercife the troops in loading quick, and firing to- 
“‘ gether by the word of command; but, as the 
‘“* aukwardnefs, carelef{nefs, and rafhnefs, of 
‘“* young foldiers (if left to themfelves) muft oc- 
“* cafion frequent accidents, and the /ofs of many 
“‘ of their own party, by the unfkilful manner of 
‘* ufing their fire-arms, efpecially in the hurry of 
“ an engagement, it became a matter of ndi/pen- 
‘“¢ fable neceffity to teach foldiers an unzform me- 
‘“‘ thod of performing every action that was to be 
‘* done with the mufket, that they might all do 
“it in the moft expeditious and fafeft manner.” 
Should any doubt be raifed as to the legality 
of affembling for this purpofe, and fhould the 
words of Sir Matthew Hale, whom of all men 
I refpect the moft, be oppofed to me, that, 
‘* where people are aflembled in great numbers 
‘* armed with weapons offenfive. or weapons of 
“ war, if they march thus armed in a body, if 
‘© they have chofen commanders or officers, if 
“they march cum vearills explcatis.or with 
‘‘ drums or trumpets, and the like, it may be 
“‘ confiderable, whether the greatnefs of their 
«¢ numbers, and their continuance together doing 
ti thefe ais, may not amount to more guerrine 
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‘¢ arraiatt, or a levying of war*,’’ which may be 
conftrued an encroachment on the prerogative of 
the crown}; the anfwer is no lefs obvious than 
decifive, in the language of Bracron, that, 
Voluntas et propofitum diftinguunt maleficial ; that, 
the intent being good, the act cannot be bad; 
and that Beding field’s cafe is an exprefs authority 
for the legality of ‘* marching armed in a body 
“ more guerrino arratatt,’ even for the purpofe 
of executing a civil procefs, to which there is 
juft expectation of violent refiftance. So ne- 
ceflary, indeed, is order and difcipline in direQting 
the exertions of an armed affembly, that the fta- 
tutes 3 and 4 Edw. VI. c. 5. and 1 Mary, c. 12. 
(which are no longer in force, but were the mo- 
dels of the well-known riot-act) exprefsly au- 
thorize the fheriffs, juftices, mayors, and bailiffs, 
** to raife power and array them tn manner of war 
*< apainft the rioters: and here [ may again ap- 
ply thofe found maxims, to which I before al- 
Juded: 1. That the law requires no impoffible 
things; but it is impoflible to join the power 
and fupprefs a riot effectually, without being at 
leaft moderately {killed in the ufe of fire-arms, 
and ready in the common evolutions. 2. That, 
quben the law permits or enjoins the performance 
of any act, all the means of performing it are alfo 


3 


1 ALP... 131. + 3 Init. 9. $ L.3 c.14.§ 13. 
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permitted or enjoined; but the law doth permit 
and command every /udjeét of this realm to arm 
himfelf and ufe his arms with effect for the fup- 
preffion of tumults: the conclufion, in both forms 
of reafoning, follows too clofely and too evi- 
dently to admit of a doubt. 

That the four cafes, on which I have relied, 
have never been fhaken by any later decifion, 
appears from the uniform recognition of their 
authority by the beft modern writers: indeed, 
nothing lefs than an act of the legiflature could 
juftly over-rule unanimous and well-confidered 
refolutions; but no act whatever has in any de- 
gree affected them; and the common law, which 
in general is the perfection of human wildom, 
happily in this inftance has f{tood like a rock amid 
the conflict of ftatutes rolling upon ftatutes. 

Neither of the ftatutes of Weftminfter had any 
effect on the decifion in Beding field’s cafe; nor 
was that of St. ‘fobn at all influenced by the 
fubfequent prohibition of hand-guys; nor the 
Cafe of Armsby the ftatute of Nortfampion; and 
though the ad of queen Mary was continued 
during the life of Elizabeth, yet Sir Matthew 
Hale obferves, that, “ the cafe of Drayton 
© Baffet was not within that ftatute, nor de- 
‘* pending on it*.’”’ In the fame manner ferjeant 


* 1 HAP. C. 495. 
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Hawkins remarks, in conformity to Hale and to 
reafon, which will very feldom be found at va- 
riance, “that the ftat. 1. Geo. I. c. 5. commonly 
“ called the riot-act, being wholly in the afirm- 
ative, cannot be thought to take away any part 
“of the authority in the fupprefling of a riot, 
“ which was before that time given cither to 
“< officers, or private perfons, by the common law 
“ or by ftatute*.” 

Having fhown the nature and extent of the 
Poffe Comitatuum, and proved that it is required 
by law to be equal in its exertion to a well-difci- 
plined army, I have eftablifhed the propofition, 
which J undertook to demonftrate}+: ‘ That the 
<* common and fiatute laws of the realm, in force 
“ at this day, give the civi/ {tate in every county 
“© 4 power, which, if it were perfecily underftood 
‘© and continually prepared, would effectually 
‘¢ quell any riot or infurrection, without affift- 
‘*ance from the military, and even without the 
‘© modern riot-act.”’ 

One fide, therefore, of the diftrefling alterna- 
tive, to which I was reduced, concerning the 
precarioufnefs of Englifb Freedom}, is happily 
remeved; but the other fide remains, “ that our — 
‘laws have been difgracefully neglected, and 
“ought to be reftored to full vigour and 
* enercy.” 


dae ae ye OF oe 0 + P. 466. + P. 464. 
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‘To what fatal caufe muft we afcribe a negle& 
fo fhameful and fo dangerous? I anfwer boldly, 
yet, I hope, without arrogance, fince I ufe the 
very words of BLAcKsToNE, “ to the vaft ac- . 
‘© quifition of force arifing from the riot-aét and 
‘ the annual expedience of a ftanding army* ;” 
which has induced a difpofition, cherifhed by the 
indolence natural to man, and promoted by the 
exceflive voluptuoufnefs of the age, to look up 
folely for protection to the executive power and 
the foldiery; a difpofition, which muft inftantly 
be fhaken off, if any fpark of virtue remain in 
our bofoms; for, although we are happy ina 
prince, who ‘ will never harbour a thought or 
‘¢ adopt a perfuafion in any the remoteft degree 
<* detrimental to the liberty of Britaint,” yet in 
free ftates a military power muft ever be an ob- 
ject of jealoufy; and, fince our excellent confti- 
tution will be claimed by our pofterity as their 
beft inheritance, we muft act with a provident 
care, left, two centuries hence, the fable of the 
horie fhould be verified in our defcendants, who 
may be in need of protection againft their pro- 
tectors, and be forced to carry barnefs, not- 
withftandiag the repeal of the ftatute of Win- 
chefter. 

For the hiftory of the riot-a¢t, fo laboured and 


he 4 


* 4 Comm. 434. + 1 El. Comm. 337. 
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fo ineffectual, I muft refer my reader to the in- 
comparable author, whom I fo frequently cite, 
the commentator on the laws of England; who 
expreffes his jealoufy and difapprobation of it 
with no lefs delicacy than wifdom*: in refpeét 
to the number of capital felonies created by it, 
which Black/tone feems highly to have difap- 
proved, I fhall fay nothing, as it is not my pre- 
fent fubject ; but I may, with all due reverence 
for the legiflature in the firft year of GrorGe 
the Firft, obferve, that the act was a bad copy 
of a bad model, the ftatute of Mary; that there 
feems to have been no oceafion to make it per- 
petual, much lefs to enlarge it; that it is in fome 
parts hable to dangerous mifinterpretation ; that 
it has been found wholly inadequate to the end 
propofed by it; and that the third claufe of it was 
in great meafure unneceflary, as it only affirms 
“ our ancient law, which had pretty well guarded 
“ againft any violent breach of the peace+.” 
Confirmatory ftatutes are always attended with 
the danger of fuperfeding the ufe, and obliterat- 
ing the remembrance, of the common law, ~ 
which they confirm, and which the wifdom of 
ages had before fufficiently eftablifhed. 

As to the beft mode of refloring our laws to 
their full vigour and energy, and of providiny for 


* 4 Comm. 143. + 4 Bl, Comm, 147. 
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our future defence, I fhall certainly fubmit it to” 
the difcretion of my countrymen who are bound 
by thofe laws; and fhall only fuggeft to them 
the following plan; after premifing, in the 
words of ferjeant Hawkins, “ that, although 
“< private perfons may arm themfelves in order to 
“ fupprefs a riot, and may confequently u/fe arms 
“in the fuppreffing of it, if there be a neceflity 
“ for their fo doing; yet it feems to be extremely 
“‘ hazardous for private perfons to proceed to 
“ thofe extremities in common cafes, left, under 
“ the pretence of keeping the peace, they caufe a 
*‘ more enormous breach of it; and, therefore, 
“ fuch violent methods feem only proper againft 
““ SUCH RIOTS AS SAVOUR OF REBELLION, for 


‘“‘ the fupprefling of which no remedies can be 
“ too fevere*.”’ 


THE PLAN. 


: oe : 


Let all fuch perfons in every county of Enc- 
LAND as are included in the power of that coun- 
ty, and are of ability to provide themfelves with 
arms, and pay for learning the ufe of them, be 
furnifhed each with his mu/ket and bayonet, and 
their neceflary appendages. 


* « Hawk. P. C.c, 65. 
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Let feveral companies be formed, in every 
county, of fixty {uch men or more, voluntarily 
affociated for the fole purpofe of joining the pow- 
er, when legally fummoned, and, with that view, 
of learning the proper ufe of their weapons, 
ftreet-firing, and the various evolutions neceflary 
in action. 


IIT. 


Let the companies be taught, in the moft pri- 
vate and orderly manner, for two or three hours 
early every morning, until they are competently 
{killed in the ufe of their arms: let them not, 
unneceflarily, march through ftreets or high- 
roads, nor make any the leaft military parade, 
but confider themfelves entirely as part of the 
civil ftate. 

IV. 

Let each member of a company, when he has 
learned the ufe of his arms, keep them for the 
defence of his houfe and perfon, and be ready to 
join his company in ufing them for the fuppref- 
fion of riots, whenever the fheriff, under-fheriff, 
or peace officer fhall raife the power, or there 
fhall be a cry made for weapons to keep the peace. 


V. 
Let the caution, prefixed to this plan, be di- 
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ligently obferved, and the law, contained in the 
preceding citations, be held ever facred: nor letany 
private perfon prefume to raife the power of the 
county*, which is the province of the fheriff, 
under-fheriff or magiftrate; although a cry for 
weapons to kecp the peace may be made in cafes 
of extreme nece/ffity, and in them only, by private 


perfons. 
VI. 

If any mark of diftin@iion in drefs fhall be 
thought expedient, that the feveral companies 
may know each other, in the forcible fuppref- 
fion of a riot, let fuch a regulation be feverally 
referred, with any other rules that may be ne- 
ceffary, to a committee chofen out of each com- 


pany. 


The great advantages of fuch aflociations are 
fo apparent, that I fhall forbear at prefent to ex- 
patiate on them; but thall be fatished with ap- 
plying to them what Putton fays of the old 
tilts and jufts, “ that the caufe, beginning, and — 
“ end thereof do tend do the laudable exercife of 
‘true valour and manhood, and to the encou- 
‘‘ ragement and enabling of the actors therein to 
“detend the realm and the peace thereof+;” 
and with obferving, in the words of the ftat. 33. 


* 1 Hale, H. P.C. Gor. + De Pace, 25. b. 
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Hen. VIII. c. 6, that the mufket may now be 
made, what the long bow was formerly, “ the 
“furety, fafeguard, and continual defence,. of 
*‘this realm of England, and an ineftimable 
“‘ dread and terror tu the enemies of the fame.” 

Objections will certainly be raifed; for who 
can propofe a meafure, however falutary, to 
which no man will object? I expeat them, 
however, chiefly from thofe, whofe indolence 
may induce them rather to feek protection from 
a power able to crufh them, than to protect them- 
felves by joining a power provided by free and 
equal laws; or from thofe, who, as MILTon 
fays, “ have betaken themfelves to ftate-affairs 
“‘ with fouls fo unprincipled in virtue and true 
“ generous breeding, that flattery, and court- 
*‘ fhifts, and tyrannous aphorifms, appear to 
‘‘ them the higheft points of wifdom.” To fuch 
men it will be fufficient to give this general an- 
fwer; that, as there is no neceflity of applying 
either to the executive, or to the legiflative, 
power for permiffion to obey the laws, we are 
not to debate on vague notions of expedience, 
groundlefs jealoufies, or imaginary confequences: 
the fole queftion is, “* whether the doctrine ex- 
“© pounded in thefe pages be law ;”’ if it be, there 
is no room for deliberation, fince it is a maxim, 
that no man muft think bimfelf wifer than the law, 
which is the gathered wifdom of many ages; and 
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fo favourable is the common law of ENGLAND to 
the rights of our fpecies, which it is unhappily 
become the fafhion to deride and vilify, that, if 
any man will broach a pofition in favour of ge- 
Nuine, rational, manly freedom, I will engage 
to fupply him with abundant authorities in fup- 
port of it. | 

I perfuade myfelf, that infinite good muft re- 
fult from the general adoption of my plan; and 
that no poffible evil can be mixed with it, as 
long as the cautions and reftrictions before fug- 
gelted fhall be duly obferved, and our excellent 
conftitution be kept in its juft balance at that 
nice point, which is equally removed from the 
pernicious extremes of republican madnefs, arif- 
tocratical pride, and monarchical folly; nor have 
I any feruple to confefs, that, as every foldier in 
ENGLAND Is atthe fametime a citizen, I with to 
fee every citizen able at leaft, for the prefervation of 
publick peace, to act as afoldier: when that fhall 
be the cafe, the LIBERTY OF BRITAIN will ever 
be unaffailed; for this plain reafon—it will be 
unaffailable. 

The fecurity, and confequently the happinefs, 
of a free people do not confift in their belief, 
however firm, that the executive power will not 
attempt to invade their juft rights, but in their 
confcioufnefs that any fuch attempt would be 
wholly ineffectual. | 
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TO 


LAL ASSEMBLED INHABITANTS OF 
MIDDLESEX AND SURRY, 
LONDON AND WESTMINSTER, 

AND THE BOROUGH OF 


SOUTHWARK, 


XXVIIT MAY, M.DCC.LXXSKL 


ADVERTISEMENT. 
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FLAVING been informed, that parts of my Speech 
on the 28tb of May at the London Tavern were 
thought obfcure, yet important, I bave endeavoured 
to recoliect what I thentook the liberty to fay, and 
have confented to letibe argument go abroad in its 
rude and unpolifhed fiate. What offence this pub- 
lication may give, either in paris or in the whole, 
is the laft and leaft of my cares: my firft and 
greateft is, to fpeak on all occafions what I cona- 
ceive to be yuft and true. 


A 


SPEECH 


ON: 


THE REFORMATION OF PARLIAMENT. 





MY LORD MAYOR, 


SO far am I from rifing to intimate the flighteft 
fhade of diffent from this refpectable and unani- 
mous affembly, or the minuteft difapprobation of 
the two refolutions propofed, that I defpair of 
finding words fufficiently ftrong to exprefs my 
joy and triumph at the perfect harmony, with 
which the firft of them has already paffed, and 
to which the fecond will, I truft, be thought 
equally entitled: but, on the laft reading of the 
propofition now before you, it {truck me, that, 
although it was in /ud/tance unexceptionable, yet 
it might eafily be improved in form by the in- 
fertion of two or three words referring to the 
preceding refolution, and thus be rendered more 
conducive to our great object of generally de~ 
claring our concurrent fenfe, and avoiding any 
chance of difunion upon {pecifick points. Every 
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propofition, intended to meet with univerfal con- 
currence, ought to have three diftinguifhing pro- 
perties; it fhould be juft, fimple, comprehentive: 
without juftice, it will be rejected by the wile 
and good; without fimplicity, it will involve 
complex matter, on which the wifeft and the 
beft may naturally differ; and without compre-~ 
henfivenefs, it will never anfwer any purpofe of 
confequence and extent. The firft refolution, 
“‘ that petitions ought to be prepared for a more 
‘* complete reprefentation of the people,” has all 
of thefe properties in an eminent degree: itis fo 
juft, that, if this meeting had been ten times as 
large, there would not have been one diffentient 
voice on that ground; fo fimple, that it affords 
no fcope or fubject for cavil; fo comprehentive, 
that, when the houfe of commons have the peti- 
tions before them, it will give room for every 
particular plan, which the ingenuity of any mem- 
ber, duly tempered by wifdom, yet actuated by 
_ true patrioti{m, can fuggett. 

Ought not the /econd propofition, “ that the 
“© fenfe of the people fhould be taken this fum- 
“ mer in order to prepare their feveral petitions,” 
to be fomewhat ‘reftrained in the generality of 
the expreffion? It is juft, but rather too compre- 
henfivé: the fenfe of the people is a phrafe of 
meafurelefs compals, and nay include their fe- 
veral opinions, however {pecifick, however dil-+ 
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cordant. This. is the very evil, which we are 
anxious to prevent; fince we-all agree, that no 
particular mode of reformation fhould be pre- 
{cribed to the houfe, left they fhould reje&, for 
no other reafon, fome good plan, which, if left 
to the operation of their own minds, they may 
probably adopt. Might not the fentence be thus 
correcied, ‘* that the fenfe of the people fhould 
“be taken on the preceding refolution?” But 
this I offer as a mere fuggeftion to wifer heads, 
and will not trouble the aflembly by fhaping it 
into a motion: indeed, if both refolutions be 
taken together, and it be underftood, that we 
mean to recommend petitions on the general 
eround, in order to fhun that fatal rock, diver/iiy 
of fentiment on particulars, 1 defire no more, and 
am very little folicitous about accuracy of ex- 
preflion; hoping at the fame time, although the 
five circles here allembled have no right or pre- 
tenfion to take the lead in the nation, yet that 
the. other counties, diftridts, and towns in Great 
Britain will approve our idea, and not difdain to 
follow our example: in that event I fmile at the 
thought of a mifcarriage, and: am confident, that, 
with concurrence, perfeverance, and moderation, 
the people of England mutt prevail in a claim fo 
effential to their liberty, and to the permanence 
of an adminiftration, who - plots’ to ) B08 ern with 
their confidence. - . | - Mae 
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Here I fhould regularly ceafe; efpecially, as I 
now labour under the preffure of the epidemical 
complaint, which alone can have prevented this 
meeting from being as numerous as it is refpec- 
table: it cou'd not prevent my attendance, for, 
in health or in ficknefs, I am devoted to your 
fervice ; and I fhall never forget the words of an 
old Roman, Lic arius; who, when the liberties 
of his country. were in imminent danger, and 
when a real friend to thofe liberties was condol- 
ing with him on his illnefs at fo critical a time, 
raifed himfelf on his couch, feifed the hand of 
his friend, and faid, If you bave any bufine/s wor- 
iby of yourfelves, Tam well. 

It was not in truth my defign to have {poken 
at all this evening; but, fince I have rifen to 
explain a fudden thought, I will avail myfelf of 
your favourable attention, and hazard a few 
words upon the gecral queftion itfelf: on the 
{malleft intimation of your wifhes, I will be fi- 
lent. . Numbers will have patience to hear, who 
have not time to read; befides, that it is always 
eafier to {peak than to write; and, as to myfelf, 
a very particular and urgent occafion, which calls 
me for fome months from England, will de- 
prive me of another opportunity to communicate 
my fentiments in either form, until the mo- 
mentous object before us fhall be made certainly 
attainable through the concord, or for ever loft 
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and irrecoverable through the difagreement, of 
the nation. | | 

The only /pecious argument, that I have any- 
where heard, againft a change in the parlia- 
mentary repreféntation of the people, is, that, 
** a con/ftitution, which has ftood-for ages, ought 
~* not to be altered.” | | 

This objection appears on a fuperficial view fo 
plaufible, and applies itfelf fo winningly to the 
hearts of Engli/bmen, who have an honeft preju- 
dice for their eftablifhed fyftem, without having 
in general very diftinct ideas of it, that a deteCtion 
of the /ophi/m, for fuch I engage to prove it, be- 
comes abfolutely neceflary for the promotion of. 
your glorious enterprife. 

I will rifk your impatience; for, though I am 
aware, that allufions to hilt ry and interpretations 
of old ftatutes are not very proper in addreffes 
to popular aflemblies; yet, when popular af- 
femblies take upon them, as they juftly may, to 
act and refolve upon con{titutional points, they 
are bound to feek or to receive information, left 
their actions fhould be rafh and their refolutions 
ill-founded. A power exerted through paffion 
or caprice, without a deep knowledge of the bu- 
finefs in hand, and a fair application of the iniel- 
lectual faculties, is a tyrannical power, whether it 
be regal, ariftocratical, or ;opular; and the pre- 
valence of any fuch power, by the overbearing 
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ftrength of king, nobles, or people, would form 
an immediate tyranny, and in a moment fubvert 
the conftitution. , 

That conftitution, which, I — myfelf, 
will not be fubverted, confifts of form and fpirit, 
of body (if I may fo exprefs myfelf}, and of 
foul: but, in a courfe of years, the form is apt 
to deviate fo widely from the fpirit, that it be- 
comes expedient almoft every century to reftore 
its genuine purity and lovelinefs. The objec- 
tion, which I undertake to remove, is fophiftical, 
either by defign or through ignorance for the 
propofition is true in one fenfe of the word con- 
(fritution, and falfe in the other; and the fenfe, in 
which it is true, is inapplicable to the queftion. It 
is true, that the /p:77t of the conftitution ought 
not to be changed: it is falle, that the form ought 
not to be corrected; and 1 will now demontftrate, 
‘‘ that the f{pirit of our conftitution requires a 
“ reprefentation of the people, nearly equal and 
*« nearly univerfal.”” Such as cannot or will not 
follow me in the premiffes, both can and will (or 
I greatly deceive myfelf) bear away the conclu- 
fion in their memory; and it is of higher i im- 
portance than they may imagine. 

There has been a continued war in the confti= 
tution of England between two jarring princi- 
ples; the evil principle of the feudal fyftem with 
his dark auxiliaries, ignorance and falfe philofo- 
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merce, with her liberal allies, true learning and 
found reafon. ‘The firft is the poifoned fource 
of all the abominations, which hiitory too faith 
fully records: it has blemithed and polluted, 
wherever it has touched, the fair form of out 
conttitution, and for ages even contaminated the 
ipirit. While any dregs of this baneful fvi- 
tem remain, you cannot juftly boaft of general 
freedom: it was a fyitem of niggardly and par- 
tial freedom, enjoyed by great barons only and 
many acred men, who were perpetually infulting 
and giving check to the king, while they racked 
and harrowed the people. Narrow and bafe as 
it was, and coniined exclulively to landed pro- 
perty, it admitted the lowe/? freehoiders to the 
due enjoyment of that ineftimaple right, without 
which it is a banter to call a man /ree; the right 
of voting in the choice of deputies to affift in 

making thofe laws, which may affect not his 
property only, but his life, and, what is dearer, 
his liberty; and which are not laws, but tyran- 
nous ordinances, if impofed on him without his 
fuffrage given in perfon or by deputation. This’ 
l conceive-to have been the right of every free- 
holder, even by the feudal polity, from the earliett 
time; and the ftatute of Llenry LV. I believe to 
have been merely declaratory: an act which 
pafled in the feventh year of that prince, near 
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four hundred years ago, ordains, that, ‘ all 
“they, who are prefent at the county court, as 
“‘ well fuitors duly fummoned for the fame caufe, 
“ as others, fhall proceed to the election of their 
“knights for the parliament.” All fuitors, you 
fee, had the right; and al/ freebolders were 
fuitors in the court, however low the value of 
their freeholds. Obferve all along, that one 
podnd in thofe days was equal to ten at leaft in 
the prefent time. Here then is a plain declara- 
tion, that minutenels of real property created no 
harth fufpicion of a dependent mind; for a harfh 
fufpicion it is, and, by proving too much, proves 
nothing. 

What caufed the abfurd, yet - fatal, diftinction 
between property, perfonal and real? The feu- 
dal principle: What created another odious dif- 
tinction between free and bafe holdings, and 
thus excluded copyholds of any value? The feu- 
dal principle. What introduced an order of 
men, called villains, transferable, like cattle, with 
the land which they ftocked? The feudal prin-. 
ciple. What excludes the holders of beneficial 
leafes? The feudal principle. What made per- 
fonalty, in thole times, of little or no eftimation? 
The feudal principle. What raifed the filly no- 
tion, that the property, not the perfon, of the 
fubject, was to be reprefented ? The feudal prin- 
ciple. What prevented the large provifion in 
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the act of Henry 1V. by which all freebolders 
were declared eleftors, from being extended 
to all holders of property, however denominated, 
however inconfiderable? The fame infernal prin- 
ciple, which then fubdued and ftifled the genuine 
equalifing fpirit of our conftitution. Now, if 
we find that this demon was himielf in procefs 
of time fubdued, as he certainly was by the ex- 
tenfion of commerce under Elizabeth, and the 
enlarged conceptions which extended commerce 
always produces, by the revival of learning, 
which difpelled the darknefs of Gothick igno- 
rance, and by the great tranfactions of the laft 
century, when the true theory and genuine prin- 
ciples of freedom were unfolded and illuftrated, 
we fhall not hefitate to pronounce, that, by the 
fpirit of our conftitution, all Exeh/bmen, having 
property of any kind or quantity, are entitled to 
votes in chufing parliamentary delegates. The 
form {oon received a cruel blemifh; for, in the 
eighth of li—enry Vi. the property of fuitors 
qualified to vote, was reftrained to “ forty fhil- 
‘‘ lings a year above all charges,’ that is, to 
twenty pounds at leaft by the prefent value of 
money. I agree with thofe, who confider this 
aét as bafely ariftocratical, as a wicked invafion 
of clear popular rights, and therefore in a high 
degree unconftitutional: it is alfo a difgraceful 
confeffion of legiflative weakneis ; for the evil, 
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pretended to be remedied by it, was, that the 
county eleGtions were ftumultuary. What! 
could not the wifdom of the legiflature furget 
a mode of preventing tumult, if the laws already 
fubfifting had been infufficient for that purpofe, 
without fhaking the obligation of all future laws, 
by narrowing the circle of thofe, who, being 
affected by them, ought by natural equity to 
affift in framing them? Ridiculous and inde- 
fenfible ! 

In the ¢we//th of Cuarces I. the mighty fa- 
brick of the feudal fyitem was fhaken from its 
bafis; but, though its ramparts were overfet, its 
connexions and covered ways deftroyed, and its 
very foundations convulfed, yet the ruins of it 
have been found replete with mifchief, and the 
mifchief operates, even while I fpeak. 

At the Revolution, indeed, the good fpirit of 
the conftitution was called forth, and its fair 
principles expanded: it is only fince that aufpi- 
cious event, that, although we may laugh, when 
lawyers call their vaft affemblage of fenfe and 
fubtilty the perfection of buman wiftom, yet we 
fhal!l deride no man, who aflerts the conftitution 
of Exgland to be in theory the moft perfect of 

uman fyflems—in theory, not in praétice; for, 
although you are cicarly entitled to all the ad- 
vantages, which the principles of the conftitution 
give you, whil: you claim thofe advantages by 
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cool and decent petition, yet, either from fome 
unaccountable narrownefs in the managers of the 
Revolution, or from the novelty and difficulty 
of their fituation, they left their noble work fo 
unfinifhed, and the feudal poifon fo little exter- 
minated, that, to ufe the words of your favourite 
poet, “ they fcotched the fnake, not killed it.” 
Who could have imagined, that, in the ezghteenth 
of Grorce II. the ftatute of [enry VI. would 
have been adopted and almoft tranicribed? Who 
could have dreamed, that, in the ta:rry-firft of the 
fame king, the laft a@ would have been recited 
and approved, with a declaration added, that no 
tenant by copy of court roll fhould vote at an 
election for knights of the fhire under penalty of 
fifty pounds? It was the accurfed feudal prin- 
ciple, which fucgefted thefe laws, when the faireft 
opportunity prefented itfelf of renovating the 
conftitution. Another gale has now {prung up; 
and, unlefs you catch it while it blows, it will be 
pone ior ever. 

I have proved, unlefs I delude mytelf, “that the 
“ fpirit of our conftitution requires areprefentation 
“ of the people nearly equal and nearly univer- 
“fal.” Carry this propofition home with you, and 
keep it as an an{wer to thofe, who exclaim “ that 
‘© theconftitution ought not to be changed.” I faid 
nearly univerfal; for I admit, that our conftitu- 
tion, both in ferm and Spirit, requires /ome pro- 
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perty in ele€tors, either réal or perfonal, in pof-_ 
feffien or in action ;. but I confider a fair trade 
or profefion as valuable property, and an Engli/b- 
man, who can fupport himfelf by honeft induftry, 
though in a low ftation, has often a more inde- 
pendent mind than the prodigal owner of a large 
encumbered eftate. When Prynne {peaks of 
every inbabitant and comminer, to whom he fup- 
poles that the right of voting originaily belonged, 
I cannot periuade myfelf, that he meaned to in- 
clude fuch as, having nothing at all, and being 
unable or unwilling to gain any thing by art or 
labour, were {upported by alms. 

If modern authorities be demanded in aid of 
my opinions, I fhall only mention the great 
judge, Sir William Blackftone, and | mention him 
the more willingly, becaufehe never profefled de- 
mocratical {entiments, and, though we admire 
him as the fyftematical arranger of our laws, yet 
we may fai:ly doubt the popularity of his poli- 
tical notions: neverthelefs, he openly allows in 
his Commentary, ‘ that the {pirit of our confti- 
*‘ tution 1s in favour of a more complete repre- 
‘* fentation of the people.” This too is allowed 
by the very man, who, in another tra¢t, intimates 
an opinion, ‘ that the value of freeholds them- 
“* felves fhould be greatly advanced above what 
“is now required by law to g:ve the proprietor 
‘¢ a voice in county elections.” I told you, that 
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all reafoning from the ftatute of "Henry: ‘VI. 
proved 1 too much, and, confequently, nothing ; 
for, who now would bear the idea of difqualify~ 
ing t thofe electors of Surry and Middlefex, whofe 
freeholds were not of the annual value of twenty 
pounds? | | — 
-[ hear a murmur among you, and perceive 
other marks of impatience. Indulge me a mo- 
ment, and I will defcend; but let me not be mif- 
apprehended. I do not propofe to conclude 
with a fpecifick motion: it is my deliberate opi- 
nion, confirmed by my obfervations on the event 
of your affociations fo reduce the influence of 
the Crown, that your petitions and refolutions 
muft be very general, In my own mind I 
go along with you to the full length of your 
wifhes. Ifthe prefent fyftem of reprefentation 
be juftly compared to a tree rotten at the heart, 
I with to fee removed every particle of its rotten- 
nefs, that a microfcopick eye could difcern. I 
deride many of the fafhionable doctrines: that 
of virtual reprefentation I hold to be adual fol- 
ly; as childifh, as if they were to talk of negative 
reprefentation, and to contend, that it involved 
any pofitive idea. Subftitute the word delegation 
or deputation, inftead of reprefentation, and you 
will inftantly fee the abfurdity of the conceit. 
Does a man, who is wrt.raily, not afiually, rer 
VOL, VI. LL oe 
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prefented, delegate or depute any perfon to 
- make thofe laws, which may affect his pro- 
perty, his freedom, and his life? None; for 
he “has no fuffrage. How then is he: ‘repre- 
fented according to the principles of our con- 
ftitution? As well might a Roman tyrant have 
urged, that all his vaffals were reprefented in 
tis perfon: he was augur and high prieft; the 
religious ftate was, therefore, reprefented by 
Hitt: he was tribune of the people; the po- 
- pular part of the nation were, therefore, re- 
prefented: he was conful, dictator, mafter of 
the horfe, every thing he pleafed; the civil 
and military ftates were, therefore, concen- 
trated in him; the next deduction would 
have been, that the flaves of his empire 
were free men. ‘There is no end of ab- 
furdities deducible from fo idle a play upon 
words. 

That there may be an end of my addrefs 
to you, which has been too long for the place 
and oceafion, but too fhort for the {fubject, 
{ refume my feat with a full conviction, that, 
if united, and dependent on Yourfelves alone, 
‘you muft fucceed; if difunited, or too cons 
fident in others, you muft fail. Be per- 
fuaded alfo, that the people of England can 
only expect to be the happieft and moft 
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glorious, while they are the freeft, and can > 
only become the freeft, when they fhall be 
the moft virtuous, and moft enlightened, of 

nations. — | 


LLs 


TO ** * * 


London, May 14, 1782. 


SIR, 


I TAKE the liberty of fubmitting to your 
ferious attention the Plan of National De fence 
lately fuggefted by government, compared with 
a different plan now approved, though fubjec 
to revifion, by a Company of Loyal Englihmeny, 
of which I have the honour to be One. You 
will inftantly fee, that the fr/f plan was nobly 
_conceived by fome great mind, and intended for 
the nobleft purpofes; but that, in the defaz/, 
It appears to be zunovating, harfh, unconfti- 
tutional, and big with alarming confequences ; 
too expenfive for the treafury, who have no 
treafures to lavifh, and too dai/fru/iful of a ge- 
nerous and {pirited people, who would vigoroufly 
fupport a government that /ucerely confided in 
them. The /écond plan you will find (and we 
pledge our honours to prove) already fanc- 
tioned, and even required, by Law, agreeable to 
the Conftitution, and calculated to preferve it; 
not too expenfive to rea/ patriots, who will 
hardly be niggards at fuch a moment as this; 
and not at all dangerous to fo wife and juft a 
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government as the prefent. If nothing can raife 
a manly {pirit, and excite a liberal emulation, in 

Enghfe gentlemen, yeomen, and traders, but 
the aétual defcent of three united armies on 
our coatts, they will ¢4ex vainly folicit that pro- 
tection for their houfes and families, which they 
now have in their own hands, on a glorious in- 
vitation from the Firft and Beft of Magiflrates. 


I am, &c. | | 
A VOLUNTEER. 


P. S. Give me leave to obferve, that the 
Lords-Lieutenants, as fuch, have no more to 
do with this great bufinefs than the bench of 
Bifhops. | 


now nar engl 4 
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‘HEADS OF A PLAN 


For niles Corps in foveral principal Towns in 
_ Great Britain, inchfed in a Letter from the 
_. Ear of SuHevaurne to the Cuisr Ma- 
GISTRATES of feveral Cities and Towns. 


1ft. THE principal towns in Great Britain 
to furnifh one or more battalions each, or a cer- 
tain number of companies each, in proportion 
to their fize and number of inhabitants. 

_ 2d. The officers to be appointed from among 
the gentlemen of the neighbourhood, or the inha- 
bitants of the fajd towns, either by commiffion 
from his Majefty, or fromthe Lord-Lieutenant of 
the County. upon the recommendation of the 
Chief Magiftrate of the town in which the Corps. 
~ are raifed. 

3d. They are to be poffefled of fome certain 
eftate in land or money, In proportion to their 
rank. ; 

4th. An Adjutant or Town-Major in each 
town to be appointed by his Majefty. 

sth. A proper number of Serjeants and Cor- 
porals from the army to be appointed for the 
Corps in each town, in proportion to their 
numbers. 


6th. The faid Serjeants and Corporals, as wel] 


PLAN OF NATIONAL DEFENCE. 518 


as the Adjutant or, Town-Major, to be in the 
Government pay. 

ath. The men to exercife frequently, either 
in battalions, or by companies, on Sundays, and 
on Holidays, and alfo after their work is over in 
the evenings. | 

Sth. Arms, accoutrements, and ammunition, 
to be furnithed at the expence of Government, if 
required. 

gth. Proper magazines, or ftorehoufes, to be 
chofen or erected in each town, for keeping the 
{aid arms, &c. 

toth. The arms and accoutrements to be deli- 
vered out at times of exercife only, and to be 
returned into the ftorehoufes as foon as the ex- 
ercife is finifhed. | 

rith. The Adjutant or Town-Major to be 
always prefent at exerciie, and to fee that the 
men afterwards march regularly, and lodge their 
arms in the ftorehoufes. 

12th. Proper penalties to be infliGed on fuch 
as abfent themfelves from exercifes, as alfo for 
difobedience of orders, infolence to their officers, 
and other diforderly behaviour. 

13th. The above Corps not to be obliged, on 
any account, or by any authority whatever, to 
move from their refpective towns, except in 
times of actual invafion or rebellion. 
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r4th. His Majefty fhall then have power to 
order the faid corps to march to any part of 
Great Britain, as his fervices’‘may require. 

isth. They are, on fuch occafions, to act 
either feparately, or in conjunétion with his Ma- - 
jefty’s regular forces, and be under the com- 
mand of fuch General officers as his Majefty hall 
think proper to appoint. | 

16th. Both officers and men.to receive full 
pay as his Majefty’s other regiments of foot from 
the day of their march, and as long as they fhall 
continue on fervice out of their towns. _ 

17th. They are to be fubject to military dif- 

cipline, in the fame manner as his Majefty’s re- 
gular forces, during the faid time of their being 
called out, and receiving government pay. 

18th. All officers who fhould be difabled in 
actual fervice to be entitled to half-pay, and all 
non-commiffioned officers and private men, dif- 
abled, to receive the benefit of Chelfea Hofpital. 

19th. The widows of officers killed in the 
fervice to have a penfion for life. 

20th. The time of fervice to be named. © 
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SKETCH OF A PLAN 


For raifing a Conftitutional For orce in the cre 
Cities, and Counties of Great Britain; beng an 
Anfwer, Article by anes to the Plan an-~ 

— nexed, 


ft. AGREED, with this addition—And other 
Battalions, or Companies, to be alfo voluntarily 
formed out of the Hundreds, Tythings, and Ham- 
lets, of each county, in proportion to its extent and 
populoufneds. 

2d. The Officers, and, in fome companies, 
the men, to enrol themfelves, from among the 
Gentry, Yeomanry, and Subftantial Houfebolders, 
and the Officers to be commiffioned refpedtively 
by the High Sheriff, and Chief Magi iftrate, of each 
county and town, 

3d. The ranks of the Officers to be propor- 
tioned to their contributions to a fund raifed for 
purpofes mentioned in fubfequent articles, — 

4th. An Adjutant or Town-Major in each 
county or town, to be elected by the Officers. 

sth. Agreed, for the purpofe of drilling the 
men, until a certain number of the volunteers 
can be qualified to act as Serjeants and Cor- 
porals. 
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6th. The {aid Drill-Serjeants and Corporals 
Jrom the army to continue in the pay of govern- 
ment; but the Adjutants and Town-Majors to 
be paid, sf they defire pay, out of a fund volun- 
tarily raifed for that — tn the feveral coun- 
ties and towns. 

oth. Agreed. 

8th. Arms, Accoutrements, and Ammunition, 
to be furnifhed at the expenfe of the. counties and 
towns, if required; or of the officers, if they are 
generoufly difpofed, 
goth. The faid arms, &c. to be kept by each 
man, in Ais own boufe, for his /ega/ proteion. 

roth. Rejected. | 

tith. The officers to take care, after exercife, 
that the men march regularly, and return home 
with their arms. 

12th. Agreed, with this addition—A fet of 
Laws, or Articles, to be drawn up by the Off- 
cers, and fub/cribed or openly confentcd to by the 
men, after a diftint? reading and explanation of 
each artile, “ Confenfus facit Legcm.” 

13th. Agreed, the words counties or being in- 
ferted after. the word refhective, 

14th. The Ligh sheriff of each county, and 
chief magifirate of each town, fhall then (on 
due notice to government) have power to 
order the faid corps to march to any part of 
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Great Britain, as the publick on may re- 
quire. 

rsth. Agreed, in cafe of affual invaftons but 
in riots the magiftrates to call out their refpec~ 
tive corps: and, as to rebellion, or civil war, 
(which Gon avert!) no fpecifick provifions can 
be made for fo dreadful and improbable an 
event. 

16th. “he counties and towns to pay the 
men who reguire #3; but fuch, ag enrol them- 
~felves witout pay, to wear fome mark of dif- 
tinction, and the offigers to ferve at their own 
expenfe. 

17th Agreed, in cafe of daa invafion only; 
but the words, and receiving government pay, to be 
omitted. 

18th. Officers difabled in a€tual fervice to be 
rewarded by a mew order {as a ftar and ribband, 
orange coloured or mixed), or by an eulogrum prc- 
claimed and recorded by the /heriffs of their fe- 
veral counties, or the chief magiftrates of their 
corporate fow%s 5 and the men to recelve a com- 
fortable fubfiftence at their own homes, with 
a fixed annuity Sere iife out of the voluntary 
fund. 

roth. The aeidows and children of Officers and 
Men killed in the fervice agasn/t invaders to have 
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2oth. The companies called out as above 
to be difcharged 7p/o faéfo, as foon as the 
muaders are repelled, or the ——- service 
terminated, — 


A Company of LovAy ENGLIsyH 
GENTLEMEN. 


7 


THE 
PRINCIPLES OF GOVERNMENT, 
A DIALOGUE 
BETWEEN 


4AGENTLEMAN AND A FARMER, 


ADVERTISEMENT. 


A SHORT defence hath been thought ne- 
ceflary, again{ft a violent and groundlefs attack 
upon the FLin TSHIRE COMMITTEE, for having 
teftified their approbation of the following Dia- 
logue, which hath been publickly branded with 
the moft injurious epithets; and it is conceived, 
that the fure way, to vindicate this little Tract 
from fo unjuft a character, will be as publickly 
to produce it. The friends of the Revo- 
lution will inftantly fee, that it contains no prin- 
ciple, which has not the fupport of the higheft 
authority, as well as the cleareft reafon. 

If the do&rines which it flightly touches, in 
a manner fuited to the nature of the Dialogue, 
be * feditious, treafonable, and diabolical,’ Lord 
Somers was an incendiary, Locke a traitor, and 
the Convention. parliament a pandemonium; but, 
if thofe names are the glory and boaft of Eng- 
land, and if that convention fecured our liberty 
and happinefs, then the doctrines in queftion are 
not only uf and rational but conftitutional and 
felutary; and the reproachful epithets belong 
wholly to the fyftem of thofe, who fo grofsly 
mifapplied them. 





THE 


_ PRINCIPLES OF GOVERNMENT. 


_F. WHY fhould humble men, like mie, fign 
or fet marks to petitions of this nature? It is 
better for us Farmers to mind our hufbandry, 
and leave what we cannot comprehend to the 
King and Parliament. 

G. You can comprehend more than you ima- 
gine; and, as a free member of a free fate, have 
higher things to mind than you may conceive. 

F. If by free you mean out of prifon, I hope 
to continue fo, as long as I can pay my rent to 
the ’{quire’s bailiff; but what is meant by a " 
flate? 

G. Tell me firft what is meant by a club in 
the village, of which I know you to be a 
member. | 

F. It is an affembly ne men, who | meet after 
work every Saturday to be merry and happy for 
a ew hours in the week. 

- G, Have you no other object but mirth? 

F. Yes; we have a box, into which we con- 
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tribute equally from our monthly or weekly 
favings, and out of which any-members of the 
club are to be relieved in ficknefs or poverty; for 
the parifh officers are focruel and infolent, that 
it were better to ftarve than apply to them for 


- 


relief. 

G. Did they, or - the "{quire, or the parfon, 
or all together, compel you to form this fo- 
ciety? | 
F. Oh! no—we could not be compelled; 
we formed it by our own choice. 

G. You did right——But have you not fome’ 
head or prefident of your club? 

F.’The matter for each night is chofen by 
all the company prefent the week before. 

G. Does he make laws to bind you in cafe of 
Ul-temperor mifbehaviour? 

F. He make laws! He bind us! No; we’ 
have all agreed to a fet of equal rules, which 
are figned by every new comer, and were writ- 
ten in a ftrange hand by young Spelman, the 
lawyer’ s clerk, Hiee uncle is a aeciber | 

G. What fhould you do, if any one member 
were to infift on becoming perpetual matter, and 
on altering your rules at his arbitrary will and 
spleafure ? 

F. We thould expel bim. 

G. What, if he were to bring a ferjeant’s 
guard, when the militia are quartered in your 
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neighbourhood, and infift —_ your td la | 
him? 

_ #, We fhould refit, ft, if we cords ‘if not, the 
fociety would be broken up. | | 

G. Suppofe that, with his ferjeant’ S aiakt he | 
wete to take the money out of the box or out of 
your pockets? , 

F, Would not that bea sabbeey er 

G. 1 am feeking information from you. How 
fhould you ac on fuch an occafion? 

*F. We fhould fubmit, perhaps, at that time; 
but fhould afterwards try to apprehend the 
robbers. 

G. What, if you could not. apprehend them? 
F. We might kill them, I fhould think; 
and, if the King would not pardon us, God 

would. 

G. How could you either apprehend ven 
or, if they refitted, killthem, without a fufficient 
force in your own hands? | 

F. Oh! we are all good players at fingle ftick, 
and each of us has a ftout cudgel or quarter-ftaff 
in the corner of his room. | 

G. Suppofe that a few of the club were to 
domineer over the reft, and infift upon making 
laws for them : | 

F, We muft take. the fous courfe; except 
that it would be eafier to veftrain one man, than 
“VOL, VI. | MM 
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a number; but Wwe thould be the majority with 
juftice on our fide. 

G. A word or two on another head. Some 
of you, I prefume, are no great accountants. 

F. Few of us ‘underftand accounts; but we 
truft old Lil/y the {choolmafter, whom we be- 
lieve to be an honeft man ; and he keeps the 
key of our box. | 

G. If your money fhould in time amount to 
a large fum, it might not perhaps be fafe, to 
keep it at his houfe or in any private houfe. 

IF’, Where elfe fhould we keep it?- 

_G. You might chufe to put it into the. funds, 
or to lend it the “fquire; who has loft fo 
much lately at Newmarket, taking his bond or 
fome of his fields as your fecurity for payment 
with intereft. 

F. We muft in that cafe confide in young 
Spelman, who will foon fet up for himfelf, and, 
if a lawyer can be honeft, will be an honeft 
sag? ha 

~G. What power do you give to Lill, or 
— fhould you give to Spelman in the cafe fup- 
pofed ? | 
- F, No power. We should give them both 
a due allowance for their trouble, and fhould 
expec a faithful account of all they a done 
for us | 
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_G. Honeft men may change their nature. 
What, if both or either of them were to deceive 
oe : | - = | 
F. We fhould remove them, put our truft in 
better men, and try to repair our lofs. 

G. Did it never occur to you, that every ftate 
or nation was only a great c/ud ? 
 #B, Nothing ever occurred. to me on the fub- 
ject; for I never thought about it. 

G. Though you never thought before on the 
- fubje&t, yet you may be able to tell me, why 
you fuppofe men to have affembled, and to have 
formed nations, communities, or ftates, which all 
mean the famething. 

F., In order, I fhould imagine, to be as happy 
as they can, while they live. 

G. By happy do you mean merry only? 

F. To be as merry as they can without hurt- 
ing themfelves or their neighbours, but chiefly 
to fecure themfelves from danger, and to TEHeNe 
their wants. 

G. Do you believe, that any King or Emperor 
compelled them fo to affociate? 

F,. How could one man compel a multitude? 
A King or an Emperor, I prefume, is not horn 
with a hundred hands, 

_ G. Whenaprinceof theblood fhall i inany coun= 
= be fo diftinguifhed by nature, I thall then, and: 

M M 2 
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thet‘ only, conceive him t6 be a greater than than 
you. - But might. net an army, with a ‘King or 
General at their head, have — them to 
aulemble? : a % | ; 

F. Yes; but the army rut have been formed 
by thelf own choice. One ‘man or a few can 
never govern many without their confent. 

G. Suppofe, however,. that a. multitude of 
men, affembled in a town or city, were to chufe 
a King or Governor, might they not ™ him 
high power and authority? . 

F, To be fure; but they would never be » fo 
mad, I hope, as to give him a power of making 
their /aws. : 

G. Who elfe fhould pide them? 

F. The whole nation or people. 

G. What, if they difagreed? 

F. The opinion of the greater number, as in 
our village-clubs, muft be taken and prevail.. 

G. What could be done, if the fociety were 
fo large, that all could not meet in the fame 
place? : | 
F. A greater andi muft chufe a Tels. 

G. Who fhould be the chufers? 

F.. All, who-are not upon the parifb. In ow 
club, if aman afks relief of the overfeer, he ceafes 
to be one of us, becaufe he muft depend on the 
‘overfeer. | 
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~G. Could not a few men, one in feven for 
inftance, chufe the affembly' of law-makers as. 
well as a. larger number? . nat et 

F. As ‘conveniently, perhaps; out. 1 “aid 
not fuffer any man to chufe another, who was. 
to make laws, by which my aia or any life 
might be taken from ‘me. 

G. Have you a freebold in any county pal ‘forty 
fhillings a year? 

F. 1 have nothing in the world but my cattle, 
implements of hufbandry. and houfehold goods, 
together with my farm, a which I pay a — 
rent to the ‘{quire. 

G, Have you a vote.in any city or borough? 

F. I have no vote at all; but am able by my 
honeft labour to fupport my wife and four chil- 
dren; and, whilft I act honeftly, I may defy the 
laws. oe 

G. Can you be ignorant, that the Parliament, 
to which members are fent by this county, and 
by the next market-town, have power to make 
new laws, by which you and your family may 
be ftripped of your goods, thrawn into prifon, 
and even deprived of life? 

F. A dreadful power! I never made inqui- 
ries, having bufinefs of my own, concerning the. 
bufinefs of Parliament, but imagined, that the. 
laws had been fixed for maiy hundred years, 
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_G. The common laws, to which you refer, 
are equal, juft, and humane; but the King and 
Parliament may alter them, ee they pleafe. 
F, The King ought, therefore, to be a good 
_ man, and the Parliament to ‘confit of men n equally . 
good. 
_ G, The King diet can do noharm; but who 
muft judge the goodnefs of Parliament-men ? 

_ F. All thofe whofe property, freedom, and 
lives may be affected by their laws. 

' G. Yet fix men in feven, who inhabit this 
kingdom, have, like you, no votes; and the pe- 
tition, which I defired you to fign, has nothing 
for its object, but the reftoration of you all to 
the right of chufing thofe law-makers, by whom 
your money or your lives may be taken from 
you. Attend, while I read it diftinctly. 

F, Give me your pen—I never wrote my 
name, ill as it may be written, with greater ea- 
gernefs. 

G. LT applaud you, and truft, that. your ex- 
ample will be followed by millions. Another 
word before we part. Recolleé&t your opinion 
about your club in the village, and tell me what 
ought to be the confequence, if the King alone 
were to infift on making laws, or on altering 
them at his will and pleafure. 

F. He too mutt be expelled. 
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|G. Oh! but think of his ftanding army and 
— of the militia, which now are his in fubftance, 
though ours in form. | 

| F. If he were to employ that force againtt | the 
nation, they would and ought to refift him, or 
the ftate would ceafe to be a ftate. 

G. What, if the great accountants and great 
lawyers, the Lil/ys and Spe/mans, of the nation 
were to abufe their truft, and cruelly injure, in- 
ftead of faithfully ferving, the publick? 

F. We mutt requeft the King to remove 
them, and make trial of others, but none fhould 
implicitly be trufted. 

G. But what, if a few great lords or ellis 
men were to keep the king himfelf in fubjeCtion, 
yet exert his force, lavifh his treafure, and mif- 
ufe his name, fo as to domineer over the people, 
and manage the Parliament. 

F. We mutt fight for the King and ourfelves. 

G. You talk of fighting, as if you were {peak- 
ing of fome ruftick engagement at a wake; but 
your quarter-ftaffs would avail you little againft 
bayonets. 

F. We might eafily er silalie with 
better arms. 

G. Not fo eafily; when the moment of Te- 
fiftance came, you would be deprived of all 

arms; and thofe who fhould furnith you with 
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them, or exhort you to take them up, would be 
called traitors, and probably put to death. 

F. We ought always, therefore, to be ready; 
and keep each of us a ftrong hrelock i in the cor- 
ner of. his bed-room. 

G. That would be legal’ as well as iuenal: 
Are you, my honeft friend, provided with a 
mufket? 

FI will contribute no more to the suk, and 
purchafe a firelock with my favings. 
 G. Itis not neceflary——I have two, and 
will make you a prefent of one with complete 
accoutrements. 

_F. Taccept it thankfully, and will converfe 
with you at your leifure on other fubjedts of 
this kind. : 

G. In the mean while, fpend an hour every. 
morning in the next fortnight in learning ta 
prime and load expeditionfly, and to fire and 
charge with bayonet firmly and regularly. I 
fay every Morning 3 becaufe, if you exercife £00 
Jate im the evening, you may fallinto fome of the 
legal {nares, which have been fpread for you 
by thofe gentlemen, who would rather fecure' 
game for their table, than {liberty for the na- 
tion. _ 

F, Some of my neighbours, who have ferved 
in the militia, will readily teach me; and, per- 
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haps, the whole village may be perfuaded to pro- 
cure arms, and learn their exercife. | 

G. It cannot be expected, that the villagers 
fhould purchafe arms, but they m: ‘ght eafily be 
fupplied, if the gentry of the nation would {pare 
a little from their vices and luxury. 

F. May they turn to fome fenfe of iia 

and virtue ! 
_ G. Farewell, at prefent; and remember, 
“ that a free ftate is only a more numerous and 
“¢ more powerful club, and.that he only is a free 
“man, who is member of fuch a ftate.” 

F. Good morning, Sir! You have made me 
wifer and better than I was yefterday; and yet, 
methinks, 1 had fome knowledge in my own 
mind of this great fubje@, and have been a poli~ 
tician all my life without —— It. 


‘THE CHARACPER 
oF | 
JOHN LORD ASHBURTON. 


Tue publick are here prefented not with a fine 
picture, but a faithful portrait, with the charace 
ter of a memorable and illuftrious man, not in 
the ftyle of panegyrick on a monument, but in 
the language of fober truth, which friendfhip 
‘itfelf could not induce the writer to violate. 
Joun Dunnine (a name to which no title 
could add luftre) poffeffed profeffional talents 
_which may truly be called inimitable; for, be- 
fides their fuperlative excellence, they were pe- 
culiarly his own; and as it would fcarcely be 
poffible to copy them, fo it is hardly probable that 
nature or education will give them to another. 
His language was always pure, always elegant; 
and the beft words dropped eafily from his lips 
into the beft places with a fluency at all times 
aftonifhing, and, when he had perfect health, 
really melodious: his ftyle of {peaking confifted 
of all the turns, oppofitions, and figures, which 
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" the old Rhetoriciang taught, and which Cicero 
frequently ptattifed, but which the auftere and 
folemn fpirit of Demofthenes refuied to adopt 
from his firft mafter, and feldom admitted into 
his orations, political or forenfick. 

Many at the bar and on the bench thought 
this a vitiated ftyle; but, though diffatisfied as 
criticks, yet, to the confufion of all critici{m, 
‘they were tranfported as hearers. That faculty, 
however, in which no mortal ever furpaffed him, 
and which all found irrefiftible, was-his wit. 
This relieved the weary, calmed the refentful, 
and animated the drowfy: this drew {miles even 
from fuch as were the objects of it; fcattered 
flowers over a defert; and, like fun-beams 
{parkling on a lake, gave fpirit and vivacity to 
the dulleft and leaft interefting caufe. Not that 
his accomplifhments, as an advocate, confiited 
principally in volubility of {peech or livelinefs 
of raillery. He was endued with an intelle@, 
fedate, yet penetrating; clear, yet profound; 
fubtle, yet ftrong. His knowledge too was equal 
to his imagination, and his memory to his know- 
ledge. He was no lefs deeply learned i in the ftibs 
lime principles c of jurifprudence and the particu- 
lar laws of his country, than accurately {killed in 
the minute, but ufeful, practice of all our differ- 
ent courts. In the nice conduct of a complicated 
| 
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caufe, no particle of. evidence could :efcape 
his vigilant attention, no fhade of argu- 
ment could elude..his comprehenfive reafon. 
Perhaps the vivacity of his imagination fome- 
times prompted him to {port where it would 
have been wifer to argue; and, perhaps, . the 
exacinefs of his memory fometimes induced him 
to anfwer fuch remarks as hardly deferved no- 
tice, and to enlarge on {mall circumftances which 
added little to the weight of his argument: but 
thofe only who have experienced can, in any 
degree, conceive the difficulty of exerting all 
the mental faculties in one inftant, when the 
leaft deliberation might lofe the tide of action ir- 
recoverably. ‘The people feldom err in appre- 
ciating the character of {peakers; and thofe cli- 
ents who were too late to engage DuNnNING on 
their fide, never thought:themfelves fecure of 
fuccefs, while thofe againft whom he was, en- 
gaged were always apprehentfive of a defeat. 

As a lawyer, he knew that Britain could only 
be happily governed on the principles of her. 
conftitution, er publick law; that the regal 
power was limited, and popular rights afcertained 
by it; but that the ariftocracy had no other power 
than that which tog naturally refults from, proper- 
ty, and which laws ought rather to weaken than 
fortify: he was, ai an equal. fupporter of 
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jut preropative, arid of national freedom, weigh- 
ing both in the noble balance of our recorded 
conftitution. Ah able and afpirirg ftatefman, 
who profefféd the fame principles, had the wif- 
dom to folicit, and the merit to obtain, the friend- 
fhip of this great man;-and a conneétion, planted 
originally on the firm gtound of fimilarity in 
political feritiments, ripened intd pérfonal affec- 
tion which nothing but death could have dif- 
folved of impaired. Whiether in his minifterial 
ftation he might not fuffer a few prejudices in- 
fenfibly to“creep on his mind, as the beft men 
have fuffered becaufe they were men, may admit 
of a doubt; but, ifeven prejudiced, he was never 
uncandid, and thotigh pertinacious in all his 
opinions, he had great indulgence for fuch 2s 
differed from him. 

His fenfe of honour was. lofty. and ‘heroick; 
his integrity ftern and inflexible; and thougti he 
had a ftrong inclination to fplendoiir of life, with 
a tafte for all the elegancies of fociety, yet ho 
love of dignity, of wealth, or of pleafure, could 


have tempted himi to deviate, in a fingle inftance, 


from the ftraight line of truth and‘honefty. He 


carried his ‘democratical principles even irito fou 


cial life, where he claimed mo more ‘of the con= 
verfation than his’ jut fhare, and was always 
candidly attentive, when it was his turn-to be a 
hearer. - His enmities were ftrong; yet placable; 
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but his lattes were eternal; and if his aftecs 
tions ever fubdued his judgment, it muft have 
been in cafes, where the fame-or intereft of a 
friend were nearly concerned. The veneration 
with which he conftantly treated his father, 
whom his fortunes and reputation had made the 
happieft of mortals, could be equalled only by 
the amiable tendernefs which he fhewed as a 
parent. He ufed to {peak with wonder and ab- 
horrence of Swift, who was not afhamed to leave 
a written declaration, ‘ that he could never be 
fond of children;’ and with applaufe of the 
caliph, who, on the eve of a decifive battle, 
which was won by his valour and wifdom, 
amufed himfelf in his tent with feeing his chil- 
dren ride on his {cymitar, and play with his 
turban, and difmiffed a general, as unlikely to 
treat the army with lenity, who durft reprove 
him for fo natural and innocent a recreation. 
For fome months before his death, the nurfery 
had been his chief delight, and gave him more 
pleafure than the cabinet could have afforded: 
but this parental affeCtion, which had been a 
fource of fo much felicity, was probably a caufe 
of his fatal illnefs. He had loft one fon, and 
expected to lofe the other, when the author of 
this painful tribute. to his memory parted from 
him with tears in his eyes, little hoping to fee 
him again in a perifhable ftate.—As he perceives, 
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thous affectation, that his tears now fteal from 
him, and begin to moiften the paper on which 
he writes, he reluctantly leaves a {ubjeét, which 
he could not foon have exhaufted; and when he 
alfo fhall refign his life to the great Giver of it, 
he defires no other decoration of this humble 
grave-ftone than this honourable truth: 


With none to flatter, none to recommend, 
DUNNING approv’d and mark’d him as a friend. - 
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